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1678. July 12.
Sir Joun Forszs of Monimusk against Menzizs of Pitfoddels.

In an action pursued to have it found that Menzies ought to bear a proportion.
of the Ministers’ new augmentation, because his teinds, though his charter design-
ed them decime incluse, yet were not truly such as have the privilege of exemption
from paying any part of Ministers’ stipends ; because they were known and separate
from the stock, in so far as his charter bore a separate reddendo, and duty pay-
able for these teinds, viz. twenty-eight bolls of victual ; likeas, de facto, they bore
a part of the Ministers’ old stipend; ¢ the Lords found they were not the true
kind of deaﬂue incluse, and therefore decerned him to bear a part of the new aug-

mentation.’ .
Fountainhall, v. 1. p. 7.

1678. July 16. EarL of QUELNsBERRY againé GEORGE DoucLas.

A pursuit for teinds. Alleged the acres were of old a vicar’s glebe, which by the
Canon law paid no teind. Answered, Although they were free of the vicar’s pos-
session, yet they cannot plead exemption ia a laick’s, and the 62d Act, Parl. 5.
James 6th, (1578) mentions not vicar’s glebes. The Lords sustained the al-
legeance, unless the pursuer would prove they had paid teind within these forty
years. It would not hold in vicar’s lands, for they have no such privilege.

Fol. Dic. v. 2. p. 488. Fountainhall MS§.

T m———

1678. July 17.
Joun Hore of Hopetoun against GEorGE Younc in Winchburgh,

John Hope pursues George Young for the teinds of certain lands, which George
bruiked by tack. Alleged, absolvitor, because, by the Earl of Winton’s disposition,
to the pursuer, of these lands, the defender’s tack and prorogation thereof is ex-
pressly reserved, bearing a certain duty to be paid by him for feu, teind and silver
duty; and so the pursuer can never bé heard to crave any more than that duty which
is stated in the disposition accepted by him, and by which he bruiks ; ‘besides, by
the tack, he is to be relieved of Ministers’ stipends, which clause would not have
been inserted had he not paid the tack—duty for teinds and all; likeas, .the de-
fender and his predecessors have been in immemorial possession of these lands for
payment of the tack-duty, both for stock and teind, and the teind was never
drawn. Answered, Neither his tack nor rental mentions the teinds to be set in
tack, and therefore he can never have right to teinds which are not disponed to
him ; and the mentioning the duty in Hopetoun’s disposition can never give him
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a xight to teinds if he have it.net hefore, &c. ~* The Lords found the defence

founded. on the réntal, taﬁk‘y angd peorogation’ thereof made to the defender, with
. the exception from the ¢lause of warrandice, contained in the disposition. made by
the Earl of Winton to Hopetoun, and that the defender. has been in use to pay,
and the Earl of Winton to regeive, the duty contained in the rental and tack,

relevant to be proved by thedef&nder S IR SO
e antamball v.: L f1. 8.

1684. Marc}x, 1. t_ ‘ TULLIALLAN*ang'ﬂJt CuLross.

S the debate between the two erks Qf Tulliallan and CuIrOss, whether decime
mtlum could be burdened to make up. a Minister’s snpend where ‘there ‘was
no free temds in the parish aliunde ; ; the Lords ordained the allocation and morti-
ﬁcauon to be produced, and declared they would hear the point in their own
presence. Sir George Lockhart affirmed they mlght as well burden the stock, for
such teinds were in effect stock. But it may be que;fed }xf at Ieast the tenth penny
.manl pald out ‘of these Jecime mclum by the 29th act Par 1587, annexmg Kirk-
lands to *he Crown, Art. 16th, may not be burdened with Mimsters stipends ; See
10th January, 1662, Renton agamst Ker, No. 20. p. 15632. ,
, . Fountam/mll . 1. f1. 281.
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i708. .fanm!ry 20. MA]’OR CﬁIESLY agamﬁ Sm ALEXANDER BRAND,

The decease'd Major Chiesly havmg sold his lands of ! DaIry to Sir Alexander
Brand dnd’ havmg submitted to the deéeased Duke of Argyle -what right he should
accept of for thé teinds of the Tand$ 5 his Lordshlp, by bis deéreet-arbitral, de-
cerned, 'I’hb.t after the tack now running; Tet by the Lord Bellenden, either a new
one should be’procured from his heirs-male for three nineteen years, or a proro-
gation from ‘the c8mmission of the kirk for the same term of years. When the
nghts came tobe searched, they found the tack e!qm'ed which was then thought
éurrent; *a:hd ho"héii"male could be condeseemded -on; - so: the right could not be.
comgleted in ‘the precise specific terms’ of the decreet-arbitral; therefore this
. methodwas fallen on. They belonged to the Bishop of Edimburgh during the
standmg of prscdpacy, :and since its abolition to the Queen, from whom a tack
is obtained to' the said Sir Alexaﬂder Brand for four hineteen years ; and this
bemé offered s better than what he was' to’ Have get by the- deereetaarb:trai he

objec'teé 1m0} That seeing ‘the decreet-arbitral was now found tmpresﬁable et nemo:

tenetur ad impossibile, res munc devenit in eam ‘casum, that the- niinute of sale
bethxt the Major and him' must'be the rule, by which heisto give the same pnce
viz. twenty ‘yedrs purchase for the teind, that he did for the stock; and seeing
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