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This being reported, the Lords refused a new measuring, and decerned him
only to pay for them as they stood in his tack, it being taxative and not de-
monstrative, and they being commonly holden and reputed so many. Vide in-
fra, 9th November 1682, [ Historical Volume, ] between thir parties. The Lords
had done the same before, 16tk July 1678, Robertson: See Durie, 1s¢ Febru-

ary 1634, Murray ; and Struv. Syntagm. Jur. tom. 1, tit. de Contr. Empt. p.
821. Vol. 1. Page 39.

.

1679. January 31. DrummonDp of RiccarToN against

In Drummond of Riccarton’s case, the Lords found, where a bond of provi.-
sion is given to a daughter, with this express condition, that, if she die un-
married, the sum shall return to the granter and his family ; that she could do
no gratuitous deed in prejudice of the foresaid quality in the bond, and that
she might not evacuate the same by any voluntary assignation thereof: And
found, that it was no necessary nor onerous cause that she made a muatual tail-
yie with another, and assigned it to him. Vide supra, 25th January, Mr John
Daes. This decision drives them to marry.

In a substitution like this, in a bond of provision given to Mary Scot, Mar-
gerton’s sister, she having assigned it, and afterwards dying unmarried, Sir
John Nisbet and Sir G. Lockhart resolved, that she had no power voluntarily
to assign it, in prejudice of the substitutes. See the contrary, in Durie, 874

March 1626, Monro. Vide infra, 1st December 1680, Anderson.
Vol. I. Page 39.

1678 and 1679. Davip FercussoN against Seron of Cariston and the
EarL of WinTon.

1678. February 14.—Davip Fergusson in Kirkcaldy, a creditor and appriser
of Seton of Cariston’s estate, pursues a reduction and declarator, against Caris-
ton and the Earl of Winton, of a comprising led by the Earl’s grandfather, of
the lands of Cariston, upon this ground, That it was a comprising kept up for
the debtor’s behoof; which was urged from thir conjectures and presumptions,
viz. Cariston was a cadet of the family, married a cousin; the Earl, who com-
prised, was his tutor or curator, at least acted as such ; and this apprising was
in the debtor’s own hands retired, without a right to it, and must presume pay-
ment and liberation. Answerep,—This Earl, at his grandfather’s death, was
left an infant, in 1650; his papers were squandered, &c.

The Lords, before answer, ordained Cariston and all others, who might give
any light in this affair, to be examined how the said apprising came in the
debtor’s hands. Whereon Cariston, the Viscount of Kingston, who was the
Earls intromitting tutor, &c. were examined, and declared that they were
given in to Mr William Syme in 1653, who was the Earl’s ordinary advocate ;
and, he dying, Cariston borrowed them up from one Dalzeell, who had been



