1679. FOUNTAINHALL. 209

ing on that, the Lords, upon ocular inspection, and John Hamilton’s declara-
tion, reduced the said comprising funditus.

I hear of a case betwixt Janet Gall and the Earl of Wemyss, in 1675, wherein
the Lords, upon naked inspection of the writ, and upon comparing it with other
hand-writs of the party, found it false and null; but declared that her bypast
using of it should not import any corporal punishment or infamy against her, as
producer and user.

Thereafter Jack gave in a bill, craving that Muirhead might account to him
for his intromissions. The Lords, in regard it was represented that they were

Jructus bona fide consumpti, on the 8th of February 1679, adhered to their for-
mer sentence ; and reserved action to Jack against Muirhead, and the other re-
presentatives of Muirhead’s father, for the intromission with the maills and du-
ties had by them more than will satisfy the debts for which the comprising was
led. Vide infra, 19th February 1679 ; item, 31st January 1679, Irvine; 1st
February 1679, Seton. Vol. 1. Page 28.

1679. February 19.—Ix Jack and Muirhead’s case, (12th Dec. 1678,) it was
debated, if an apparent heir be served, but warn parties to remove before he is
infeft as heir, but infefts himself before the term to which he has warned them,
if' it be sufficient to validate the warning, and if it will accresce. Some distin-
guished, if it was on a retour it was sufficient ; but not, if it was on a precept of
clare constat, as in this case of Jack. And thus the Lords positively found, that
a seasine on a precept of clare constat, after a warning, is not enough ; as Had-
dington observes, 4tk March 1623, Hermisheills. Others say, there is no differ-
ence upon which of the two it proceed ; for a seasine, on a precept of clare con-
stat, is a good enough title to remove guoad the subject matter and lands con-
tained in the precept of clare constat, but non wltra; it will not serve for an ac-
tive title extra subjectum proprium. See June 1677, No. 579, § 4; and 24th
July 1679 ; and Stair, tit. Tacks, § 30. Vol. I. Page 43.

July 24.—~David Jack pursues a removing against Claud Muirhead, from some
tenements in Hamilton, (19th February 1679.)

AvrLecED,—The warning is null, because he was not infeft the time of the
warning, but after. REerrLiep,—The seasine being upon a precept of clare con-
stat, and it being before the warning, it accresces and retrotracted ; and so was
sufficient.

This being reported, the Lords found the warning null, because the very sea-
sine was not only posterior to the date of the warning, but even to the term of
Whitsunday, to which the warning was made to remove,

The Lords had decided the same before, as Haddington observes, who makes
a difference betwixt a seasine upon a precept of clare constat and a retour.
See Dury, 20th January 1625, Elphinston. It the seasine be prior to Whitsun-
day, though posterior to the warning, and within the forty days, it will be mere
dubious if such a warning would be null. See Dury, 1824 July 1625, Wallace.

Vol. 1. Page 52.

1677 and 1679. Saran Frexcu against the EarL of WEYMES.

1677. July 25.—Sarah French, as executrix-creditrix, confirmed to
Weimes, her husband, pursues the Earl of Weymes for payment of 100 merks
in his hands.
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ALLEGED,~Non constat her husband was dead, and so she has no interest to
claim implement of her matrimonial provision till then.

ANSWERED,—~It isjus fertii to the debtor : he shall be secured at all hands.
2do, Her husband went to the wars six years ago, and died there ; now it is impos-
sible for her to prove he is dead, since she cannot bring witnesses out of France,

This went to the Lords’ answer ; and they very equitably found, that she,
in reason, ought to be burdened with no more but to prove that it was six or
seven years since he went out of the country, and that he was tentus, habitus,
et reputatus dead in vicinia where he had lived, and that the bruit and report of
the country was of his death; for, in effect, there was no more either possible or
prestable to her. Yet the axiom of law runs,—~Quod wnusquisque presumitur
vivens nisi probetur mortuus. See Durie, 25th June 1622, Erskin against Ste-
vin; and Mascardus and Vesembec there cited. See thir parties, 18th January
1679. Advocates’ MS. No. 617, folio 295.

1679. January 21.—In the case of Sarah French against the Earl of Wemyss,
(25th July 1677,) the Lords, having advised the probation, found the fame of her
husband’s death sufficiently proven, and therefcre decerned the Earl to pay the
said sum to her as relict and executrix-creditrix on her contract matrimonial.
After which, aLLEeED the debt was not yet proven against him. Wherefore a
day is assigned him to depone. 2do, David Wemyss compears for his inte-
rest, and craves to be preferred, as he who was assignee to sundry debts owing
by her husband, and had arrested this money, and obtained a decreet against
the Earl of Wemyss to make forthcoming. ArrLEcEp,—DBoth his assignations
and the ground of debt were null, some of them wanting date, others of them
wanting writers’ names and witnesses. Vol. I. Page 35,

July 24.—In the cause pursued by Sarah Irench against the Earl of Wemeys,
(18th Jan. 1679,) Forret having reported to the Lords the competition between
her and David Weymes, the Lords preferred her, both in respect of the nulli.
ties in his rights, as also because she was a privileged creditor, as relict and ex-

ecutrix, and had a tacit hypothec. Vide l. un. C. de Rei uxorice Actione.
Vol. I, Page 52.

ANENT IrniTANT CLAUSES, DE NoN ALIENANDO.

WaeRE a charter bears a feu-holding, but with a clause irritant de non alien-
ando without the superior’s consent, and, in case of alienation, that the feu lands
shall return to the superior; this conventional irritancy being committed and
incurred by an alienation, it makes the fee open to the superior; and a liferent
or other base infeftment granted indeed prior to the said alienation, but not con-
firmed, will not be able to defend against the saperior or his donatar; because,
by an alienation, this. conventional irritancy makes the fee to return, tanguam
optimum mazximum, as well as the legal irritancy by recognition in ward lands
weuld do. And Newton found this conventional irritancy more pregnant to
produce this caducity and casualty to the superior, than the legal one ; and this,
notwithstanding that it was offered to be proven, that the right was returned
again in the person of the apparent heir of the analyier. Ior, though a dispo-
sition made ab initio, by a vassal to his apparent heir, does not infer recognition ;
yet it being once disponed to a stranger, the returning it to the person of the
disponer’s apparent heir does not purge recoguition, nor prejudge the superior,

' ' Vol. I. Page 52,
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AxentT REcCoGNITION.

As the disponing of ward lands, without the superior’s consent, infers recogni-
tton, and a charter granted a me and not confirmed, is null in law ; so it may be
queried, where the superior subscribes the said charter a me with his own vas-
sal, if that will be equivalent to a confirmation, so as to hinder the incurring of
the recognition. Some think it will, though, regulariter, a seasine taken upon
such a charter is null in law ; (and the nullity of a seasine does not hinder but,
by taking that seasine, recognition is incurred, quia vassalus contempsit dominum,
et fecit quod in se est; though Craig be of the contrary opinion ;) and such a
subscription seems not to be kabilis modus of avoiding recognition, which is
only by a resignation in the superior’s hands, or by a confirmation: yet any con-
sent of the superior’s, adhibited either before or after, stops recognition, if'it be
before the gift. Of old, the Kings of Scotland used to give their ward vassals
a small paper, containing, in few lines, a license to them to dispone upon their-

lands ; which license stopped that odious casualty of recognition.
Vol. I. Page 52.

AxENT CAUTIONERS.

Tuere is a bond granted by one as principal, and others as cautioners, for pay-
ment of a principal sum; and when it comes to the obligement for payment of
the annualrent, it only binds the principal debtor; which is the style of many
bonds, as they use to be drawn and conceived in the West-country. A cautioner
being charged upon a bond thus conceived, both for principal and annualrent,
he suspends on this reason, that the obligement for annualrent only ties the prin-
cipal.

Answerep,—This conception is buta mere mistake, and it is contrary to the
general custom and universal practice received in this kingdom.

Rerriep,—They offered to prove it was the custom in the west, and it was
the general meaning of parties there only to bind the principal for the annual-
rents, and not the cautioners; because, if the principal do not pay the annual-
rents duly, then you may call for your principal sum: and this is against no
public law, and so is a lawful paction: and consuetudes are local, and derogate
from the municipal customs; ef, in dubio, mos illius regionis ubi res agitur, is
attended. L. 34 D. de R. J.

This was debated, but not decided. Some of the Lords inclined to sustain
the custom, if it were proven. Vol. 1. Page 52.

ANENT Bonps of CORROBORATION.

Where a bond of corroboration is charged on, and the principal bond which
is corroborated is not yet extant, or not produced, guer. if the bond of corro-
boration be valid by itself alone, without the principal.  Videtur quod non ; for
non creditur referenti nisi constet de relato ; et, sublato principali, tollitur acces-
sorium. Yet 1 would think the corroboration binds him to pay the debt, though
the first bond, in corroboration whereof it was granted, were perished ; and it
burdens the debtor to prove that the first bond is extinct, cancelled, and retired,
by payment. ) ‘ol. I, Page 53..
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ANENT TESTAMENTS.

It was queried if a testament, whereof the dead’s part in the inventary ex-
ceeds £100 Scots, (for, if it be within that, there is little doubt,) be only sub-
scribed by one notary, if it be null by Act 1579, requiring two notaries and four
witnesses to all writs of importance, which is interpreted to be writs above £100
Scots. Some thought it valid, because wltime voluntatis lLiber debet esse stylus,
ct liberum quod non iterum redit arbitrium. L. 1 C. de S. Sanct. Eccles. 2do,
By Act 1584, one minister is declared enough; ergo also one notary. Others
thought it null ; and that the argument from a minister to a notary was not
good, the law reposing more confidence in a minister’s faithfulness than in a
notary’s.

The Lords indeed have found contracts of marriage, subscribed only by one
votary, valid, if marriage hath followed thereupon ; Durie, wlt. February 1637,
Lockhart 5 wlt. January 1639, Dundas.

The Lords found a testament privileged ; and that it needed not two notaries
and four witnesses; Hadd. 18t January 1623, Boog against Hepburn. See
Stair, tit. 30, and infr-a, 23d June 1680, Ogilie. Vol. 1. Page 53.

1679. July 28.

A wrirt, consisting of more sheets than one, was quarrelled as null, because
not side-subscribed. The party user offered to get it side-subscribed ; upon
which the Lords allowed him to do it. Vol. I. Page 54.

1679. July 29. Janes MILLAR against CRAMOND.

In James Millar’s suspension of a decreet, obtained against him, by one
Cramond, a surgeon in Kelso, for curing him of a hernia :

The Lords, having considered the probation of the employment, and furnish-
ing the drugs, and finding that it was very slender, and did not condescend up-
on particulars and the quantity furnished, and that some of the witnesses were
women ; yet, in respect there was somewhat proven, they took the pursuer’s
vath in supplement of the probation. Vide 31 D. de Jurejurando.

Vol. 1. Page 54.

1679. July 80. Jonx Ewart of MuLrLock against Simeon Coorer, Minister
of Kirkcudbright.

I~ a bill of suspension, presented by John Ewart of Mullock, against Mr
Simeon Cooper, minister of K‘irkcudbright, for his stipend, upon this reason,



