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An heir who,
had paidto
his mother
the aliment
of his filters
for three
years, found
obliged to
continpe the
payment till
their provi-
fions became
due.

No. 56.

Younger
children,
daughters,.
had provi-
Gions payable
at their age
of 15,0rat
their marri-
age with. con-
fent. Their

brether found:

obliged to ali-
ment them,
till it fhould
appear whe-
ther, and how
they would
warry.

418 ALIMENT.

(Ex debito naturali.y

1677 July 5.

The CriLpreN of the Laird of Lawrifton agaimst LAWRISTON:

Tue deceafed Laird of Lawrifton, by a fecond contraét of marriage, provided
10,000 merks to his two eldeft daughters, begotten before that marriage, and 3o00-
merks to each of them, that thould be born thereafter, payable at their age of 13,
with annualrent thereafter ; there being eight children of that marriage, this Laird
their brother did for three feveral years give eight chalders of viétual to their mo-
ther to entertain them ; and now they purfue for five years aliment fince that time,
The defender alleged abfolvitor, becaufe he was not obliged to entertain his bro-

‘thers or fifters, either by law or paion, efpecially where they had provifions,

which, though they bore not as yet annualrent, they might make ufe of a part
of the ftock. 2do, Their mother entertained them, which is to be prefumed to

" be ex pictate materna, as a donation to preferve the ftock of their portions, and
‘therefore fhe can claim nothing for bygones.—It was anfwered, That'it is a na-

tural obligation upon parents to entertain therr children, whereunto the Lords.
have always given a civil effect, and allowed attion not only againft the parent,

‘but againft his heirs, and thefle children have no means before their age of 15;.
‘and as to their mother’s entertainment, the prefumption ceafeth, becaufe their

own provifion is very {mall, and’ fhe hath both claimed and obtained from the
heir, aliment for them for three years.,
Tue Lorps fuftained the aliment, and remitted to the Ordinary to confider-

"the condition of the heir’s eftate and. the childrens’ age; and to modify and re-

EOIL‘.
Fol. Dic.v. 1. p. 33. Stair, v. 1. p. 533-.

16%79. Fanuary 21. StrAITONS @gainst Larp of Laurifton..

TuE deceafed Laird of Laurifton having married his ferzfant, with whom he had:
two children, by his f€cond contra@ of marridge with her, ¢ he provides the two.
daughters born to 6400 merks, and each of the children to be born.to 3oco.
merks, and obliges himfelf to pay the fame to. them, at their age. of 15 years.

- complete, or at their marriage, they marrying with confent of himfelf, and cer-
‘tain other perfons named.” There being many children of this marriage, they.

purfue for payment of their portions againit their brother, who alleged, That the
term of payment was not come till their marriage ; for their being two terms ex-

prefied, their age of 13 years, or marriage, in alternativis, electio ¢/t debitoris.—.
The purfuers anfwered, That in provifions. of children, which by fatherly affec-
tion are extended, and not ftrictly interpreted, fuch claufes relative to marriage:
and- a certain age, are always to be underftood thus, That fimply they are due
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at that age, but fooner, if they be fooner married ; which, though it ufes fome-
times to be fo exprefled, yet oft times it doth not bear fooner, but at fuch an-
age, or their marriage, but have always taken effet at the marriage, if before
that age, but have never been fo applied, fo as if they never married, never to
have right ; which is yet more evident in this cafe, becaufe there is neither ali-
ment nor annualrent provided ; fo that they fhould have nothing if never mar-
ried.—The defender replied, That whatever may be the conftruction, as to pro~
vifions of heirs-female excluded by an heir-male, which muft prefuppofe the fa-
ther’s death, before their provifions can take effet; yet here, where the father
himfelf in life is bound to pay, it cannot be thought that he did not leave him-

felf that latitude, either to pay at their age of 1g5, or at their marriage. 2do,”

There are not only here two terms, but the obligation is conditional, viz. They
marrying with confent of their father, the defender, and others; and till that
condition be purified, they cannot crave payment.—It was duplied, That this
condition of confent cannot be interpreted a {ufpenfive condition, putting a ne_-
ceflity upon them to marry, or otherways to have neither ftock nor annual ; but a
refolutive claufe, that if they did marry without confent, they fhould be obliged
to reftore, which could not hinder them from payment upon caution, in cafe they
fhould tran{grefs ; and the freedom of marriage hath made fuchclaufes only to
- import that they fhould demand confent ; but if it were refufed without reafon,
whereof the Lords are judges, yet if they married without juft exception, their
portions fhould be due. - '

Tue Lorps found, That the claufe, as it is here conceived, obliging the fa-
ther himfelf in his own life, was fufpenfive as to the payment of the ftock, till

it appear how the children would marry ; but that the brother was obliged to

aliment them medio tempore, from their age of 15, for which the annualrent of
their fums were modified ; but it was not determined, whether, if they fthould
never marry, their portion would not belong to their neareft of kin, but abfo-
lutely fall to the brother. See ALTERNATIVE. :

Fol. Dic. w. 1. p. 33. Stair, v. 2. p, 676,

1658, Fuly 23. THoMSON against WILKIE.

" UmouniLe Walter Wilkie having feveral children, one called Thomas became

farious before his father's death, and his father provided nothing to him, but
made his reli& his executrix and univerfal legatrix, who entertained the faid
Thomas during her life; and after her deceafe, William Thomfon having mar-
ried Lucas Wilkie his fifter, he entertained him 14 years, and now purfues.
Agnes Wilkie, who fucceedéd to the whole means of both father and mother,
For the aliment of the furious perfon, in refpe& that it was a duty by the law of
miature, both upon his father, and in cafe he had no means, upon his mother, to

No 4.
A fifter fuc-
ceeding to
the means of
her father and
mother, found
liable in ex-
pence of ali-
menting her
furiotts bro
ther ; but
that only in .
fo far-as the





