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“BANKRUPT.

-1t-being a principle; tbczt @ debtorscan-do nothing in prejudice -of bis creditor, awith-

qut:an.gneretis .cause, it is cextamly both-fraud and-prejudice, “that -he fhould not
pay hisdebt, but fhould give away to his children,” that part of his eftate which
the crediters might-have-affe@ted : - And. inhibition being only.in thefe terms, That

the party inhibited should do no deed in defraud of -the creditor; it . might -be pre-

tended, by the fame reafon in reduQtions ex capite inbibitionis, that the party in-
hibited' did nothing in defraud or prejudice of :the purfaer, in- refpect the time of

‘the granting the-bond or right craved to be reduced he-had effedts and fuﬁimen-

¢y of eftate befide. See Facurry.

For %eeh{berry and other Creditors, Locthart, &5%.
CGunningham, Anderson, & Mackenzie,

. For the Children and’ Reh&,
Clerk Gibson.  In prasentia.
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: Februa;r‘y;*;. ‘HamiLton of Pardowie, against Mr ANDREW Hax.

BONDS of provifion fuftained, though the fathers be under burden, if folvent,

- and he have another vifible eftate; as found m the cafe of Moufw ell’s Creditors,

No 8o.. p. 961.)

."de Dic.;'v. ‘1,; P Fozmminball Ms.

1679." “Deceniber 23. LRSI\INEA agami\t GARN.EG{F_S &f SMITH.

JO‘H\' ERSKINE: havmg ad}udged certain’ teuements in Edmburgh upon a debt
due by Alexander Carnegie, purfues Janet Smith, relict of the.faid Alexander,
as pofleflor.of -the maills.and-dutles. - Compearanca was-made, for James and Eli-

zabetlr Carnegies, who cxaved preference for; J:he half of the rents of thefe tene-
- ments, hecaufe, by contra& of marriage- betimxt the faid Alexander and. the fuid

]anet Smith, *fhe was provided to the liferent of the faids whole tenements, . but
in cafe thereswere-children furviving, fhe:reftri@ts. herfelf to the one half, and re-

< nounced the {fame in ‘favoeurs of the children. 3 fo they bemg the only chlldren
-of ‘that.marriage, -have nght to that half.——The .purfuer angwered, That this was
a ﬁaudulent contrivance, to prefer children to. creditors, pgecedmw the contrad,
‘which, if. {uftained, -would be of pernicious; cmlfcquence 3 for, though a mother
‘may reftrict in favours of children, where there remains to the father a fuffic icient
:free eftate to fatisfy his.debt; but here the purfuer was an_anterior cxedxtor, and
~the-defun@’s whole means and eflate was liferented by his wife, his tenements
‘being worth 1800 amerks, ar 1cool.;. and. t,he tocher alfo, hferented by the wife,
‘being 5oooﬁmerlus fo that the hfexent Was- @xorbitant, and the con{htuent had
nothing unhferented —k \was»wplled That beﬁde the tochex he had Ioool. to
- .be paid at hlS "ood fathex s death, vuth the ptopeltv,qf the houfes and {be

tocher. 2



BANKRUPE , ofig:

Tue Lorps found the jointure was exorbitant, and the reftriGien-fifiudulent;
and thercfdr&f&t#sféfr%db&tﬁexréditdf for his: annualment;” during the: lifdrenter’s life,
and the tocher thereafter. , R .
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Mr \VxLLmMr&E)BE&;so;:;Eb;;:,i;}g:.obiigeﬁif,igiil; his; contract of marriage, to pro-
vide-20000- mevky taiheheirs, by way of deftination, and, without any oblige-
ment to re-imploy it, if uplifted, did, at his going to bé married for the fecond
time, when he was abundantly-right- and- solvends, grant a bond of provifion to
the children of thefirft marriage nominatim ; _of which reduction being raifed, as
of @ latent and fraudulent'deéd, at the inftancé ‘of poftevior creditors ;.

1t was: allegid for;the children : That .the contragt. of marriage Was onerous ;
_and; aslucrative deeds are,valid againtt pofkerior cieditors, multo magis thefe bonds.
sl ave onetous § efpecially: when it is.offered.to be proven, that they were do-
Hoered to the defenders grand-fathes long prigr 44, the. contratiog the purliet’s
debt, ool ool b s Ty e o )

Answieredi: That i€ bonds  of, provifion to children were fuftained againft law-
feb dreditorsianst!fisangets, NG MAR ,vsz};d,\bs-m,ffecq?i{x: to. contradt ‘with parents ;

forcthere isethtzconfidence. alnppgznl}egn;f,_rqlatx_iq’ns,{(t};aﬁ, ,‘a,thbu.fan‘d conveyances-
would be made, andhe parents, oF the truffee; have them in their power to ufe”

or deftroy them. as they faw. occafion, unlefs fuch bonds were made fome way

public, that perfons -be put on. theiz. gaard. as to. having.any after-dealing with-

thefe parents ; and’ here the one of the fums was payable at the bairns refpeétive

age of 24 YEars, and the other half at thefather’s death, Befides; that-the bond.

contained aflignation” to bonds, in corroberation” whereof tlie-fiims-were ‘afters

wards lifted by the father, and the affignation never intimated, which argued:
fgmefmudulent’,deﬁgp ; .and there is lefs danger of any [thing]: fraudulent in:
bonds gran’aedftd,ﬁ}é»mgers' ante contractum. debitum, thaw in- bonds granted: to:

) B

bairns, ei];;_ecially thi)féiﬂ» Sfamilia, who are’ more' at’ the Fathrer’s difpofal;. and in

his power ;. and: pr,iva;é_,baqkfbonds. ‘between ,a'-fafcrhber and his ctﬁldrénimightt}»ei

kept always in. his »'ppwé{“,; though after délivery. 2dp, In real-rights of 'lands;.

latent prior rights, and ;iﬁigreﬁ. in favours of’ ‘(':h_ildr'rc_n‘,‘ are not {uftained: againft

yofterior creditors; as in the- péifés_'bf “Ballochmill and Marjoribanks, multo- niinus:
p.e.rfongxl.bonds.*’/ N : .

Tue Lowps mefgrred{,the‘;Sqf’té,tiorﬂcrf;(}igéfs‘, fﬁahgh the debtor was no trading'

merchant, and was not bankrupt at. the’ granting of: the ‘bonds of provifion he
being now- banksupt.by ,cathi'onry;;:,_ ST o
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