SEcT. 9. IMPROBATION. 6461

1646. December 14. A. against B.

TroucH in improbations the user of writs, questioned as false, ought to com-
pear to abide by the same; yet a commission was granted to take the defender’s
declaration that he did abide by, in respect he was a person of great age.

Ful. Dic. v. 1. p. 454 Dirleson, No 403. p. 198.

$678. November 14. ALEXANDER ARBUTHNOT ggainst Lapy Kwox.

I Alexander Arbuthnot’s cause against Knox, improving of the bond pro-
duced by her, and granted to her by her husband, betwixt her contract and
marriage, when she came to abide at the truth thereof, (for Laurieston her bro-
ther resiled,) she offered to abide at it, qualified thus, that she had received it
from her brother Laurieston, among whose papers it was laid up, she being

No 183.

No 184..

only a girl 15 years old when it was done and granted. * Tug Lorps ordained

her to abide simply and absolutely at the truth thereof.” This was no more than
what they had done formerly in the case of Lady Logie, No 179. p. 6756.
But where the user of a writ is an assignee or heir, the Lords sometimes per-
mit tHem to abide at the verity thereof only gualificate.

Fol. Dic. v. 3. p. 313, Fountainball, v. 1. p. 20.

1679. Fanuary 3. GranT against GRANT.

One offers to bide at a writ with this quality, that he found it among his fa-
ther’s papers, the Lorps pro hae vice allowed this by proving the said quality,
in which, if he had failed, they would punish him as a forger, at least accessory.
But in regard of the difficulty of the probation, they declared they would con-
sider that at the advising. Tue Lorps repelled- these two reasons, that there
were four witnesses inserted, and only three subscribing ; 240, That the two no-

No 183..

taries’ subscriptions were with different inks, since eachi of them might use their-
own ink. Tue Lorps-ordained Mr Hay of Logie’s relict to bide simply by &

discharge, No 179.p. 6756.
Fol. Dic. v. x: p. 455. Fountainhall, MS. .
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1679‘. December 24: CoMBLINE ayainst CORBIE.

Marion COMBLINE pursues reduction of an apprising led against her, and in-

sists on this reason, that the executions of the denounciation and instrument of

requisition are false, and offers to impyove the same, and craves the defender -
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may bide thereby, with certification if he do not, that they shall be holden and
reputed false and feigned. The defender offered to bide by the same, as having
so received them from the notary and messenger. It was answered, That he ought
to abide by them as true, and if he please to protest that he knew nothing else,
but that he received them as believing them to be true, he might do it so at his ha-
zard, as the Lords had determined the 12th instant, in the case,Gray of Skilbo con-
tra Robertson of Kindees, but not recorded here till July 14th 1680, No 188.
p. 6763. It was replied, That the Lords being accustomed to admit qualified
abiding by the writs, as that they were found amongst a defunct’s writs, which
were delivered to a cedent ; much more ought they to sustain qualified biding
by, on the instruments.of notaries, or executions of messengers, which are ordina-
rily done in the absence of the employers; so that if they be abiden by simply as
true, and yet be improved, the criminal Judges who do summarily proceed
upon the Lords’s sentence without further proof, may condemn the user abiding
by, as art and part, and the protestation will avail nothing, unless it were not
only permitted, but admitted by the Lords, seeing the other party will protest
in the contrary; and the criminal court being peremptory, there will be no
time to admit such protestations; and frequently it cannot ‘be instructed, for
none take witnesses at receiving or finding of writs; and there is a great differ-
ence of princinal writs made to parties, who are presumed to be present at the
making t‘,hereo}, and the executions of messengers, or instruments of notaries,
which are ordinarily in their absence ; and the former decision was in the case
of a bond granted to a creditor himself. It was answered, That the ancient

custom of the Lords was always to improve writs quarrelled, if they were not

abidden by simply as true. It is true, of late the Lords have allowed qualifi
cations to be adjected, on the peril of the adjecter; but never do approve the
same; and now have resolved to suffer only protestatien for freeing the user of
accession ; and have allowed them to instruct the same during the process before
them; wherein if they give such evidences as the matter require, the Lords
will never remit the forgery to the Justices, as either done by the user, ot
whereunto he is accessory ; but seeing forgeries are so frequent, and that it is as
easy to forge a writ, as done by another, and assigned by him to the forger him-
self, as done by a debtor immediately to the forger, it would be very hurtful, so
to encourage forgers, by suffering the user to bide by gualificate, and that up-
on his own assertion only ; neither is there any difference as to this and the
former case of Skilbo, where the bond in question was of a date in the infancy
of the creditor.

Tur Lorps ordained the defender to bide by the writ as true, and suffzred
him to add protestation, as to his being free of any forgery, and that he re-

~ ceived the writs from the notary and messenger as true, and that he might astruct

his protestation, by producing the notary or messenger to own the writs as true,
and signed by them, or by such other evidences as he thought fit.
Fol. Dic. v, 1, p. 456. Stair, v. 2. p. 728,



