PAYMENT. o3

-

1679 December 2.- . CLELAND agazmi BAILLIE of Lammgtoﬂ, P
L No 8,
BAILLIE of Littlegill being debtor to Mr William Sommerville, Mr Wﬂham “The assignee
arrests in the hands of Lamington all sums due by Lamington to. Littlegill, and - of  curator
obtained. decreet for making. forthcoming, which being. .assigned: 'to several Fey g‘:;‘r‘“g;xm
hands and at last cormng to James Cleland, and he ‘having ; charged - ‘Laming-  pupil, till the
ton, who suspended upon thlS reason, that, :the, debt . ;being «due- originally 'to ;:llllsritc(z:l;) :;:;!c
thtleglﬂ who was: Lammgton s curator, as appears Py the aot-of curatory pro- ,
duced 1f L1tt1eg111 had been msxstmg for the debt, Lammgton had this defence,
that he was his curator, and could net pursue him ante: vedditas rationes. It
" was answered, That that was Q;;iy.a personal objection, and could not ‘militate |,
against an assignee for.a cause-onefous;-for we ‘have-ne, hypothécation: of goods
of tutors or. curators, for their- pugxls means, as was by the Roman law. . Itis
true, compengation is competcnt against the assignee upon a liquid debt .of the
cedent ; but here theré is nothing liquid. It was réplied, That though minors
have not a hypothec yet they have this pnvxlege tq be.free of all their cura.
tors’ pursuits, till they make an account, which is not merely personal, other-
ways it WOUld be- Of no effect, it. bemg easy. foi tutors or curators to assxgn; 50
that it is not a. compensal;xon but Jus retentzanu. L o
Tz LORDs found the. reasons of suspension relcvant, thae the, ass:giees aui-
thgr Was his curator provxdmg thaL the. suspende.r give m a. preseny charge: of
thc curator’s omission or intromission ; and ordained. a-count and: recKoning to
procced thexcupon to thc effect that what should be found; due by: ,thc‘cntatm
zo the pupxl should be- allowed i thxs charge.

Fol Dic. zz 2. p 50, Stair, ?. 2. P 7130

* * I*ounta«mhall reports thls ciase.

16995 Fuly 23 *--Ir came to be debated whcvhcr for net:a minor in oy law -
(for in the Roman law there is no doubt but he had it) hath.a tacit. hypothea
_in.the goods.of: ‘his tutor.or curator, ay and until he make ‘faithful count: and
reckonidg to him 'of his administration ? ‘or if a fultor or curator can legally of
validly assign or dispone atny, debt owing:to hrm "by the minor,-or ‘his: prede:
cessor,: or asmgned to. him by ' another creditor,. afnd cunte; rationes redditas @
% Tae: Lom)s found, that the assignee behoved to account for his ‘cedent’s tu:
torial ot curatorial accounts, ere he-who was the ‘pupil of mmoxr was obliged to
‘pay him.”- See Stair, 24th January 1662, gamwy, No 2. P-9977. . By:this;
before.one: bargam with anather either- fon.fdnd ‘or take amm%gnét::o’n “he.must
- search for a;fts of tutory and curatory, if the party he ' deals with was engagad
m any, an not yet dlscharged, since it is found Vitium. re&]e, : .
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1679. December 2.—Tur point then debated being this day reported,
“ Tue Lorps found Lamingion’s defence relevant, being proponed thus, that
the cedent, Baillie of Littlegill, was tutor or curator to Lamington ; and find,
that he is thereby liable to count for the pupll’s means intromitted with by
‘him, or which he ought and should, or might have intromitted with; and or-
dain Lamington instantly to condescend upon, and give in the parti‘c'ular.é
wherewith he can charge-Littlegill upon the account foresaid.” It was thought
a hard interlocutor, that Littlegill’s being curator, and not having yet counted
with his minor for omissions and intromissions, the presumptinn guod intus
‘habet, and that he may be owing his pupil,- should be a vitium reale, and meet
the assignee for onerous causes by a curatot,: So- that ‘the Lorps find by this,
that 2 minor hath a tacit hypothec in his tuter’s or curator’s estate, which hin-
ders their assigning’ debts owing to them by the minor or his predecessors,
otherways than cum onere of counting for the administration. However, the
Lorbs ordained the count to go summarily on in this same process, and or-
dained Ncwton auditor.

1680. Fanuary 277.—IN the action betwixt James Cleland and Baillie of
Lamington, (2d December 16%9,) which the Lorps turned into a curator
<count, Newton being auditor to the count and reckoning, he found Baillie of
Littlegill, being-one of Lamin gton’s curators, was not liable for omission in not
pursuing upon bonds due to Lammgtons father, or-goodsire, unless Lamington
would qualify and instruct that Baillie of Littlegill, his curator, knew of these
bonds, either by an inventory of the minor’s estate, (for tutors and curators
were not bound with us conficere inventarium, till the act of Parliament 1672,)
or that the bonds, or other instructions of these debts, omitted to be sought in
by the curators, were lying in his charter-chest the time of the curatory ; or,
3tio, That there were rests owing by tenants for years immediately preceding
the curatory, and these tenants continued thereafter during the curatory on the
ground ; or, 4%0, That otherways be knew thereof ; else hewas not anangel to
divine there were such rights, or to seek them out per omnes regni angulos. Vide
24th June 1680, where the contrary was found i in this case, upon report (infra)
Some alleged, It was more reasonable that the tutor and curator should be bur-
dened to prove that they searched the charter-chest, and did not find them in
it, which, theugh a negative, yet is megativa pregnans; and it is to ‘be pre-

“sumed against the curators, that the writs were lying in the charter-chest, or

(if he had been under tutory) that they were in the tutor’s hands, or lymg in

' processes, or writers chambers, or the like. It is true, since the said act of

Parliamient 1672, this will not defend any more a tutor or a. curator. 2dbo,
Newton sustained it relevant to asscilzie the curator from negligence, that it is
offered to be proved, that the debtors either died insolvent, leaving no repre-
sentatives, or the time of the curatory were comumonly holden and reputed to be
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bankmp,t‘ .See Durie, 6th February 1623, Watson, vose Tutor and Pum“ Or,
3fio, That he did sifficient diligénce against them, 24z, by homing and- de.

* - nunciation, for -affecting their personal: estate, or by apprising, to carry the

right of their lands, or, 4is,:That they are yet responsal ‘(de hoc dubiro, for
then the curator must once make it up to-the minor, and afterwards seek relief
- and payment of that debior;): or, 50, That the minor uplifted it himself, since:
_ his majorjty ; or, :6¢a, Thai; thnrd was an-intromitting. curator-established, ‘and:
he hath-countéd to the minof. for the same debts, and either bad got them al-
lowed, or got a:generabidischaige, which must also accresce to Littlegill, the
concurator, seeing emines. tutotes ¢t. curatores tenentur in solidam ; so- the dis~-
‘chargirig one after:counting lxbcmcs all, In this same caufe, my Lord New-
ton fotind. Lamington could né¢ crave that Lm;h:gdl his‘cusater, should count
to him: fdr: the bygone rests i the terants’ hands, precedisig: Lamington’s good-
sire’s decedse in 1667, ‘ubleis:Lathington produced a title to:these rests, either
asvexecutor ‘or universal legafar -or 2 ¢reditor to his gtandfuthcr, or that the:
executry was exhausted by payment of lawful movedble debts:; and he found

that the naked right and jus of being nearest of blood was not sufficient ; and.

found he ought' to prove the act of curatory: electing: ‘Littlegill, and his accep---
tation ‘of ‘theloffice, and the ttue rentof the lands, and that they belong to him:

and his:goodsire,’ by productiofof their sasines: #s also, that he was minor all.’

the. years for which he ¢rayewthe curator to count to' hiﬁa ‘Some of the for-:
mer interlocutors stand in ‘the Clerk’s minutes thuss:. * Ther Lord Newton, for
instructing Littlegill the curstor's knowledge, that thereiwere such debts; sus--
tains the being in-the: bhéirtérﬁbhest as & sufficient presiitvption-and proof theres
of ; and that by witnesses who et it taken ‘oirt “of" thié: c’llafter-‘chest after the
 curator’s acceptance. As for’ E)amington $ dqstresses; a8 eattidher for Raploch,,

who Was alleged to be priticipal; aind for relief, whersofithé said: Littlegill, cu-.

rater, neglected to purewe Raplodh, he found: the distress ‘slorie- hot a2 sufficient
ground whcreupon the curator might have affected the estate of ‘the pnnmpal';
party,” unless actiidl Paynient had bdeibde 10 the treditor i~ exceptionly that.

he ‘mighit have served anitlibition; and;, therefore] h&’%s«ﬁﬁ:&d ‘the curator'-

from the article of the distrésses, ‘unless Lamington wilk condéscend, that, since -
the distress, and-during the curatory, Raploch hath done: ’véluﬂtaxy déeds;: by -
. which. Lamihgton: is’ pre_]udged of his relief’; vcﬁh{chafnght Havebeen: ‘reméided, ,

if an' inhibition had been-served by thé Curdtér agaihsiﬁ%apiobh And also,

priime Joco, ordains Lanungton to prove, that" the- d‘lstressey&nm?@&‘w‘lth “the"
curator’s knowledge, in-manmer above written.: Then hc“*susfaineﬂ ‘this answer -
made for the curator, that the rents Lammgton craved ‘him to ‘account for were -

either profitably debursed, or employed in: Lammgtons oim*a‘ﬂ'axrs -as for his-
aliment, his debts, annualrents, law-suits, &c.: ot liwet" uprted by himself,
and expended out and applied to.his- own ﬁecessary uses;’ or- were ‘counted for-
to him ; andrwherein the tenants were deficient;’ tht. the - ‘clirators hid done -
<h1+genoc for recovery of the same : And.the Lorps: assxgned Lammgton a.day*

No: 8.
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to prove the rental, -and his age, for clearing of the time of the endurance of

the curatory ;-and the.pursuer, James Cleland, to prove the way and manner
oof the payment, and the employment ;. and the expending, applying, and em-

ploying of the rents to Lamington’s.use ; and to produce the instrictions there-

‘of, and-'the diligences done against the tenants : Jrem, Found it also relevant
-to assoilzie .the curator from omissions, for not pursiing for Lamington’s grand-
other’s intromission, that the curotor: offered: to prove, that Lamington. was

her exetutor or.intromitter with her goods ; and if it was in majority, then it

should extinguish the whole article ; but if Lamington. intromitted in his mino-

rity, then he found it relevant to extinguish #n quantum he uplifted and pro-

- fitably applied. As to the articles of the .curator’s- omission, that he did not

diligence against ‘the relict, to cause them uphold the house of Painston, he or-
dained witnesses, before answer, to be adduced and examined by both parties,

anent the condition of the house at the time of the Lady’s entry, and the. con-
dition wherein it was at the time of her decease, that the two may be compared

together " A curator is obhged to cayse the relict uphold the house, conform ~
to act of Parliament. ' f

-To.speak a littlé on. thls occasjon of tutors- and curators It is relevant to
assoilzie a tutor or curator that the minor uplifted the rent himself, but it will be
required to make it fully relevant that it be further proved, that either he vi-
elently uplifted it by force, or that he profitably-employed it; for what if he
did mispend it at cards and dice, then the curators. should have hindered -
bim from intromitting. . Yet P, Montanus thinks it is to be presumed the
minor spent it rationally; but-it is unquestionably relevant for a curator to say,
I have expended your rents,on your aliment,.on the paying of your debts and
redeeming of your wadsetts, and on your law suits. -

A tutor or curator ought to be very cautious and’ sparingin buying either the
lands rights, moveables, or othcr goods of the minor ; . for neMO in rem SBAM
auctor fieri debet. > - 1 oy

A tutor or gurator is_not in law obhggd to’ ,la{y om the annualrents of hxs
minor’s meney.upon annualrent; but the rents;of lapds he must lend out after

a year, and the annualrents of these monies bear not annualrent till after the

expiration of the tutory or curatory, and.if then they do not pay them in, they
bear annualrent. See 25th July 1648, Rose of Garlstone, woce, Turor and PupsL;
18th July 1629, Nasmith, (See Note p. 6522). But this seems very hard
for the minar, if his whole estate consist in woney. and be opulent, that the tu-
tor should have the benefit of their annualrents (1 suppose they may be 4000
or 5009 metks per annum,) and shall convert them to his own use, Wheleas it is
in law qﬁiczum gratuitum. ' -

Tuz Losps have commonly found that a tutor or curator should ‘not, upon,
his own expense, manage the affairs of his pupil, nam officium nemini debet esse
damnosum ; _and to some tutors they allow L. 4 Scots per diem, and to some
L 3 and to others 30 pence, according to the quantity of the estate of the mi-
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pupils, for each puts off .to another, and they neglect, as all things in common
~are; and one who is faithful will go more commodlously about the management
of it than mdny can do ; ;whergef we want not examples to.convince us of the

troth.of it Fide:d 1. Ir;mt De Setisdat. Tutor.

. Tutors, curators, factors; and, gther administrators, as: also. creditors, appnsers, .

| wadsettexs, .and the like,; nghtfpotsto;gwa down any of the rent they find ; but if

the tengnts refuse to.stay at-that;sent, then:they are totfix:placarts on the chupch‘

_doots, or intimations in the church, or rtickets on shargageshouses, and -endea-
vour 1o, get a tenant at the old;rent ; and if, -after all,this diligence, they can-

not get it setat the old rent, then they may set it:as:they-can best agree, (first -
offering it to the debtor upon, cau,txon,) though it-be: for-less, rather than suffer

the ground to stand waste ; or .raise -a progess ‘before the: Lords to name com-
", TOLSSIQRSIS. to try- the rcnts. :See. ;I‘UTon amd qur. SRR -
1680 7une 24.—IN the actxon James Clcland agamst Larmngton whnch Tea
solqu into a curator-accompt, (27th Jan. 1680.) Newton . having reported two
pomts debated there, they found, ‘contgary to Newton s.own, opinion, * That the
minor is not Qbhged to prove that the writs wefe in, the charter-chest the time
of the curatory, but that the same is to be presumed,, unless the curator offered
to prove that the chatter-chest was searched, and these bonds and othet instruc-
‘tions not found thefein ; and allow that to be proved by witnesses who made
inventory of the writs, or.searghed. the: charter. chest, or' were present at the
searching of it ; and allow ]ames Cleland by a diligence to cite the rest of the
curators. And as to the other: point about the. executry, -the Lorps, before an-
- swer, ordain Lamington to condescend, if during the: time of - the curatory he

was distressed for any debts whereof he might have:.had relief of the- cxecutry, ;

if his curators: had Conﬁgmgd him.” -
) Foumamlzall o. I. p 53 67. 77 3104

‘16‘80. Fanuary 7. - ‘ o
]A.MES M‘BRYDE agam:t My Loxn MELVILL and hls Son Davip.

- In this casea practique was cited, 9th November 1672, chrson against Cngh-
ton, No 8o. p. 2672.-where the Lorps refused compensation. to a chamberlain

upon a bond of the coustitueats, to which he had taken an assignation- ante
redditas rationes, vide legem 8. C. De Compensationibus.——Tue Lorps re-

fusedsto sustain this declarator tlll his ccdcnt should make up his chamberlam
accounts

- Fol. Dic.' v. 25 p 5Y.  Fountainhall, MS.

*F Staxr § rcport of thjs case is No 15.p. 2 561. Doce GOMPENSATION.
VOL XXIV. 53 O

nor. It oft-times proves no wisdom nor prudence to nominate many tutors to .
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