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Tux Lorps tound, That the removing could not procded without consent of
both ;parties, unless the pursuer effered 2 more solvent temant, - or a greater rent,
in wh;eh case the interest-of any other person, in r¢ commum,*could not, without
fraud., hmder theccmon adwntage of all concerped ¥.. :

Eal ch 9. L. p 1541 Stmr, v. 2 p 823

- H o . .0 e
SRS [ < B -
JEU S 5 B I R R B
s

LR : - 1

1681, Nomfmb?r | ﬁ&um& égaz:mt BRUCI; of Kl:nnet .

IN an. act;sm@f x&movmg, zhere beqng cempearancc for, meral other a{ljlld-
gers, who wers;  within year and day of Halliday, it was alleged;. that his interest
being, bqt e 1900, be;ceuld, net remove the tenants and possebsors to the preju-
dice of, othc; adjudgers. - Tae Lorps found, That Halliday could not remove

t};g tenans, except he found caution fat the mails and dttt:es to. the rest of the'

cammlscrs, so far as cancerned their interest, :
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LABY MARGARIT Cummnm, the only daughter of Stuart, Who
Wﬂﬁ one of the:two. daughiters of Stuart of Kitlchill, and. sisters o Sit Waﬂiam
Stuart his son, pursues the Lady Gardross, the othet. daughrter-of Sir James, and
sister to Sir William, for exhibition and delivery of the whele writs and evidents
of the estate of Sir James and 8ir William, both heritable and moveable, to the
said Mazgaret Cuaninghesn, as-heir portioner served azd retoured to Sir James
and Sir Williaea,-and: s reprasenting the "eldest. heir pogtioner; therehy having
the, preroghtive of: thie custody: of the writs. - "The ‘Lady.Qardrogs “compearing,
produged several wiits, aud. @/laged, that she was mot iobliged to deliver any of
these. wrl.t.s 4o she parsuer, she having eqnal miterest, and-being in possession of the
writs, | ¢, Tue Lozps sepelled the defence, and found.that the  eldest heir-por-,
tionex ought 10 have the custody of the writs, ‘and to give transiumpts to the de-

LADY MARc.Mn:T CUNNINGHAM agaimt The LAipy CARDROSS

S

fender as yownger. heicsportioner, upoh the equal edpeiwes of boeth. It was-
further alicgad for-the Lady Cardross, Absolviter fiom. the delivery of the evii
dents. of Kirkhill dnd:Strabrock, because she produceth a dispesition granted by

Sir James Stuart her.father in favours of Sir William her brother, and the heirs
of -his, bedy ; 'Which failing, to the heir-male of his eldest daughter which fhils
ing, to thg»ymmgaer danghter, the Lady Cardross, &é!y upoh”vé'hleh dispesition
Sir Willism-ws-infeft,-and in respect there.were no ‘heixs 8f Hi$ body, nor heirs-
male of his. eldest siter’ s, therefore the Lady Cardress is infaft as heir of tailzie fo
him, and 5@ excludes Lady Margaret Cuaningham from' any interest in these
Writs.

* Sec “This casé, voce Liticious, as observed by Lord Fountainhall, MS. He names thé
parties Forbes of Savock against James Buchan.
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1t was answered for Lady Margaret, ‘That if ‘the Lady Cardross accept-*
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ed the disposition of her father to her brother, and claimed the delivery thereof,
it ought to be with express declaration, that she should pay and-satisfy Sir James
Stuart’s whole debts, conform to a clause in that disposition, bearing, that Sir
William, by acceptance thereof, should be obliged to pay Sir Jamess whele-
debts, and perform his whole obligements, contracted or to be contracted, as if
he were his heir, or as Sir James himself would have been obliged to pay or.
perform the same; and especially the Lady Cardross ought to pay and satisfy Sir
James’s debts produced, and thereby to free the untailzied heritable estate;
that Lady Margaret might enjoy the half thereof without burden. The defend-.

_er replied, That she was willing to take up her father’s disposition to her brother

in the terms it stood, but it was not hujus Joci to dispute the extent and import
of that clause. The pursuer duplied, That she could not - claim the rights of the.
tailzied estate, but in the terms of the tailzie, the import whereof might Very just-.
ly and fitly be declared to prevent pleas between so near relations ; especially see-
ing the pursuer had raised a declarator for that effect, which now- she repeated by
way of reply ; albeit, without it, the Lards might justly declate. the import of.
the clause, seeing‘delivery of writs is founded upon the point of right to the.
things disponed by these rights; and, when that right is qualified, the quality -
aught to be declared and cleared before delivery. - 'The, defender:triplied, That
the declarator was not seen and returned, and behoved to abide the course of
the roll. 'Fhe pursuer Quadru_plied, That this cause haviog been formerly re- .
ported, ¢ Tue Lorps sustained the declarator as an incident process, and- gave
the defender a week to see it, which: was done accordingly ;* and it is- most ors
dinary that the Lords do receive all incident processes.repeated by. exception or
reply, without abiding the course of the roll; as exhibitions of writs necessary
for the cause, either for the pursuer or defender; which exhibitions being most
frequently incident in processes, are therefore called ordinarily incidents ;- and,
likewise in suspensions, commonly reductions are-received summarily ; and in
possessory actions, when the point of possession is dubious, petitory actions are
received, and in all cases, reductions and declarators. The defender quintu-
plied, That incident processes are never received upoen mere contingency of the
matter, but only when they afford a relevant defence, reply, or duply, in the
principal cause, wherein they are craved to be admitted incidenter, otherwise
the roll would become elusory, and upon pretence of contingency no man would
be secure when to attend or have the benefit of the induciar legales by the roll.
The pursuer sextuplied, That the declarator here afforded a reply in the process
of delivery, viz. ¢ the defender cannot be assoilzied from the delivery of the
evidents of the tailzied estate, unless it were declared in the terms of the fore-
said clause, according to the true meaning and import thereof, as the Lords
shall find the same just’ ¢ Tue Lorps sustained the reply, and admitted the
deciarator, and found that the Lady Cardross, as heir of tailzie to Sir William,
ought to have the writs of the tailzied estate delivered solely to her, upon the

‘terms exprest in Sir James's disposition to Sir William, the'import whereof the
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Lomis Wbuld now; declare,’ The defender then alleged, That the import of
this clause tould 6nly be, thab Sir James Stuart, his eldest son, being weak; did
dispone his estat¢ to. his sedond tson, under this ‘obligement, ithat-by acceptance
of . that disposition,- his son’ should b¢ obliged to pay all this father’s -debts,. cor«

tracted or.to be contracted, which was just and rational for him to provide in .

favour of his creditors,. who could not reach Sir William for:Sir James's debts
contracted after the disposition, neither even as to the anterior. debts, he being
the-second.son, and not aliequs - successurus, and therefore they could only re-
ducc the disposition; as fraudulent. sine causa onervsa, which “no- just man would
put hig' creditors.to; but Sir ]amea never dreamed - tg: exhayst the estate he
had disponed. to his son for preserving of his family and memory, and to lay all
the debt thereupon, and to free bis other whole estate, even his moveables,
to ‘his . wxfe and:. legatars,. and- his entailed .estate ;. and, therefore, the
meaning of that clause can only be, that Sir William should be. personally liablé

for his dcbt ‘asrif he were his heir, which must be understwd .as if this disposi-

tion, had been a bond of tailzie, obliging Sir James and his heirs to resign his e-

state in favours of himself, and after his decease to Sir William his son, and his

heirs of tailzie, exprest in the dxsposntlon 5 so that if Sir William were heir.of
tatlzie, he could be only hable to-his father’s creditors. swo ordine, after the exe-
cutors and heirs of line were discust, -and the estate: ‘competent to them were ex-
hausted, upon which terms the Lady Cardross is content the clayse be declared.
It was answered for the pursuer, 1mo, That albeit there were here a direct tailzie,
and. that Sir William- had been heir of tailzie to his father;, he would have had
beneficium ordinis even against the creditors, who behoved first to be discust, and
exhaust the executry and the- uutaxlzxed estate, unless the 'tailzie itself had born
simply-an obligement to -pay the:debt, as in this case;;-for. thereby provisione
hominis tollitur provisio legis, and the “heir of tailzie is ltable in the first: place
seeing it is in.the' option - of the defunct what heir to burden ; and thomgh
all represenuag Bim Avould: be liable, yet he can-change. the order, which
hath been frequently ‘done,-and sustained ;. as' when- parties- oblige. them-
selves, - .and their " heirs succeeding in @ tailzied ~estate, even by bondg
and obligations a-part, the-heir of tailzie weuld-He lidble in the first place,

but much more here where Sir William was never” heir of tailzie, but had only '

a singular title by a disposition, which disposition makes that estate tailzied as
to Sir. William’s heirs,"who neither dfe nor can’ be heirs to Sir James ; and if Sir
James his creditors:were pursuing themi, it ¢ould not be' as-heir to Sir James in
this tailzied estate,” but as heirs to Sir- William, who by this clause was obliged

itopdy Sir James his debt ; and ‘if the creditors were" pursuing the Lady Car- |

“dross, she could not except, and say, no process, unless the executors and heirs of
line of Sir James were first discust, which would necessarily follow, if this inter.
‘pretation hold ; but the creditors would exclude, that exception, seemg the de-
fender is not- ‘heir of tailzie to Sir James, but liable by an obligement in the dis.

position to Sir Wllham and, if the case were now to be debated, as it Was-
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when this disposition was contrived, would it not be evident that Sir James his
eldest son, who had no provision but the untailzied estate, could not be exhaust-
ed and rendered miserable, either by ‘the courseof law, or by the design of
the father, who might have tailzied his whole heritable estate, by leaving out a
considerable part thereof, and yet obliging his son to pay his whole debts, hot in
subsidium after exhausting his moveables and untailzied estate, which eertainly
he would have exprest if he had so meant; but nature -and duty would infér,
that his meaning was to leave his untailzied estate to his eldest son, who had
not one sixpence of provision beside; and though the eldest son died before his.
dlsposxtlon was perfected, yet the nature and design of it must have been still:
the same. . The defender replied, That whatever might be pretended in the case:
of Sir James his immediate heir, as if his eldest son had lived, yét there is no.
other subsequent successor can pretend the like interest or rxght' for'Sir Wil-
liam, by the disposition, becoming debtor in this clause the creditor thercby was.
his father’s heir of line, viz. his brother ; but his brother dying, he himself be-
came his father’s heir of line; and so became both debtor and creditor, et con-
JSusione tollitur obligatio : therefore this pursuer can never claim Sir James his.
untailzied estate to be made free, because Sir William was actually served heir-
to Sir James, and so the pursuer cannot be’ servcd heir to “Sir James, but Sir
William ; and it is certain, that confusion is modus tollendi obligationis, as effec-.
tual as solution, compensation, or dlscharge and the obligation being once ex-
tinct in Sir William’s person, it can never revive more than Sir William.as heir.
of line had renounced that clause, and ‘declared his untailzied: estate hable as.
this estate for his and his father’s debts. -It ‘was duplied for the pursuer, That
confusion was an absolute extiriction, while heirs 'did succeed in universum jus
qued defunctus babuit both active and passwe But riow wheén there are distinct
heirs and kinds of succession, executors in moveables, heirs. of line, and bheirs
of tailzie and provision, the nature of tailzies over-rules the succession and.
terms of investiture, so that when provisions and obhgements are. put upon heirs.
of tailzie, either in favours of creditors, or of heirs of line, these take ever
place when different persons fall to be heirs of tailzie and heirs of line ; and the:
pretence of extinction by that concourse, doth make only a suspension of these:
obligements, and not an confusion or extinction, or otherwise such clauses in.
tailzies would be evacuate and elusory ; and here it is clear, that Sir William and.
all his heirs of tailzie were obliged to pay all his father’s debt, and could never
object to his father’s. creditors the benefit of discussion of the executors and:
heirs of line, but behoved simply to pay, and the law gives them no.recourse a-
gainst the heirs of line ; and albeit the pursuer he not immmediate heir of line to
Sir James, yet she is heir by progress to him, and he that prevides for his heirs,,
is never understood to provide only for his immediate heirs, but for all his sub-.
sequent heirs in general ; and in this case, Sir William: was only heir in general
to his father, but his father had considerable rights. undlsponed whereapon in-
fcftmept followed, and wherein the pursuer will be Sir James his immediate
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heir of line ; and if :8ir Janses had foreseen the case as it now stands, that the
secénd daughter would sudceed to the bulk of his estate; worth L. 16,060 year-
ly; and martied to anvther famity not of his name, and that his eldest daughter;
or her daughter, should, by this order of discussion, be excluded from all bene-
fit of his *succession, it could, not be presumed he would have so ordered, but
rather that his youngér daughter should have paid “his debt sut of the tailzied
<state, being but a amall butden out of such an estate, iand so she should have
the remainider 6f the tuilzied estate, and the equal half of the untailzied estate,
- free of burden, and that the pursuer his oye by his dldest daughter with the
Eael of Glencairn, should have the half of his untailzied estate free of burden

Tug "Lorps. found " the: Lady Cardross  as heir of tailzie to- Sir William-her

brother, to-be Hable to pay all the debts in. the foresaid clause in: the-disposition -
by her fisther to her brozherv'sim{aly, ‘witheut the ‘benefit. of ‘ghe‘: ordét of diécuiséiqn;,
atd without affecting or exhausting the untailzied. heritable estate; See Tatcgre..

" Pl Dic. v. 1. p. 154.  Stair, v. 2. pi 787,

1-767.__-* Marcﬁ‘s., L ‘,.Gt,owﬂm agéz‘mz» Cowres: =

Joun Cowrt, portioner: of Bothkennar, leaving: bekind him. five - daughters,

atid an heritage about five chialders 6f victual, the.:fotir- sisters take out of the.

ahianedry a brief of division, ‘diteetedito the Sheriff of Stirling ;| which-being-ad-

véeatad te the Levrds, the eldest divighter claimed the matiston -house, yard, and.

oreltdy; fure precipui ¢t Paloné primogeniture ; forithough law had introduced

an-eguslity amiohg female Thieits-portioners, as the Romean haw did. amiongst all
childreti- whetsomever, whether sons: of daughters ;. yet. our lawyers had-given

that preogative t the eldest daughiter, to have the mansion-house, without

divisior., Alsged for the ybaniger sisters, the sald mexim held in towers and.

fortatices; and lariferhouses. o Batondes ;- But this was only a-mean coeuntry:
house; ‘on -al. small interest of ‘frve chalders of! v‘ict-‘uahclittlediﬁ’ering from a

terntfe- ditthouse, and thie laww speaking of tarres pimiute could never mean

suah thatched buildings as-this.. Answered; This house wds built for the accom-
modation of the heritor, and Tiot for the labousers ofthe- ground, there being
oiher tenarits houses thete 46 détve the uas ofugraulvate, o#d ram pradi rustici

pertinentes ; and-is three stories Higly, and dasiabove twenty gass: windows ; and
such buildings cum contignationibus are. ever reputed foxf the. use of the heritors ;.
‘pow simee the use of building howses: W.i’.thbgi‘ﬁkl"ﬂ walls and fosses'aboat them.
(av:in-the time ‘of the old" feudsy is~genatt£l}y.lce'as§'dr ;T}m MDS: found, this -
Yeing the piincipal shessuage on the: groumd; ‘andl there. beidg  other. houses for.

thie eifants, therefore this. ought to:belomg 1o thie-cldebt diughtér and. heir PO
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tioner.  But-omthis arose a sécond 'questiott niere: difficult, ‘whether she ought . -

not to.give some suxisfa;tion, ot-eqnivalent to the rést of the heirs-portioners in-



