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common by the husband and wife at the time of her decease, without respect
to the moveable heirship, which they: alleged comld not be considesed till after
the death of the husband, the Lorps found, notwithstanding, that the move-
able heirship vught to be set “aside before division ; and ithat, as to moveabls
heirshiip, there wis b comtutiion betwikt husband and wife. © ,
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. StEvENsoNs, as creditors ta ;umqghj],e —-——_ Cruickshank, having arrested
the heirship moveables drawn by Sir John Paul his heir, pu;;’jtgé’ 'to_mélfé',fu“fth-
coming. It was alleged for Cruickshank’s relict, That, by Her ¢ontract of mar-
riage producyd, ¢ the half of 4B her husbamd’s.estate, heritable and moveable,
¢ was to belong to her, if there were no children,” and therefore she had right
to the half of the moveable heirship ; and as to the other half, it was extant ipsa
corporn ‘entire, 4nd she 'eould e Jeesrnrdin noimoresbut to Heliver the same,
which the arrester could not crave till the price were liquidated.—Tuz Lorps
sustained the defence for the one half, and decerned for the other, and ordain-
ed the Magistrates 6f Aberdeda 'to Yotip fhie same, 4h8 take am instrament upon
the roup, and deliver the money to the pursuer. It was then further ‘alleged,
That seeing the relict had the one half of all, there behoved to be an alteration
of what fell under heirship ; for instance, if there were a dozen of silver spoons,
the heir would get them all ; but now coming to half a dozen, the heir would
get but one, because the defunct had no more himself but the half, and the
relict had right to the other half. It was answered, That the drawing of heir-
ship was ever of the whole moveables, before any division ; and albeit the relict
by law has right to a half, or third, which must be as strong as any right by
provision in a contract, yet it was never pretended that she should draw her
share of moveables first, and that the heirship should only be drawn out of the
remainder, as solely belonging to the defunct. ‘

TrE Lorps found the heirship was to be drawn, and separated from the move-
ables, before any division by law or paction, and that the relict might claim
the half both of the heritage and heirship moveables, as heir of provision to
her husband ; but if there were a dozen of silver spoons, for instance, the whole
would fall in the heirship, and not one spoon enly, as if there were but six, be-

cause of the wife’s right to the half.
Stair, v. 2. p. 795.
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Heirship
moveables are
to be drawn
off the whole
head before
the relict’s
share. See
No 31. supra,



