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possession. 2do, There is produced a sasine of the son’s, upon a dxsposmon
from the wadsetter, which being clad with forty years possession in the son,
and his relict deriving right from him, it makes the same a complete right,
whereby the oye cannot pass by the fagher, and go to the goodsire ; and though
the relict cannot produce the warrant of her husband’s sasine, which hath been
abstracted by her step-son, who hath transacted with Sir Alexander, and col-
luded to exclude his father’s relict, yet this sasine, with forty year’s possession,
is sufficient by the act of prescription. It was duplied, That the act of pre-
scription doth never give rtight upon sasines without a warrant, except such sa-
sines as proceed upon precepts of clare constat and retours; but in all other
prescriptions, it requires a charter or precept before the years of prescription,

and sasines, and possession subsequent for forty'years; but this sasine of the -
relict’s husband hath neither a charter nor precept antecedent, nor doth it pro- -

ceed upon retour -or precept of clare copstat. . .
Tue Lorps found, That this sasine neither having a warrant produced, nor
proceeding upon-a retour or precept of c/are constat, is no title of prescription;

and that the wife’s own infeftment cannot infer prescription by her husband’s

possession, unless she had possessed forty years after his death.
Fol. Dic. v. 2. p. 103, Stair, v. 2. p. 637,
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1680. November 1g. CUMMING'.agaimt Invine...

 Gummive of Cowtter being mfeft in the'lands of Cowtter, with the salmon-
fishing of the water of Dee on both sides, adjacent to his lands, pursues impro-

bation and reduction of all rights to’ the salmon-fishing in the said water, and’

craves -certification contra non producta. The defender allesed, No certifica-

tion, because he produces extracts of his father’sand grandfather’s sasines of the.
lands of Kincousie, and the salmon-fishing upon the water of Dee, which lands -
are opposite on the other side to Cowlter, and offers to prove forty ‘yeare Pos- -

session, by virtue of these infeftments, with his:own infefiment:produced.—

'The pursuer answered, That the extracts of sasines could not satisfy the pro-
duction in improbations. 2do, Even the principal: sasines are no title for pre~
scription by the act of prescription 1617, unless they had proceeded upon re-

tours, or had a charter or precept antericr to forty years possession. The de-
fender replied, That the pursuer’s father having married- his mother, -his father
being killed in the King’s service when he was an infant, many of his vrits
were amissing, and it is likely his writs might have been abstracted by his
step-father to carry this fishing, and therefore he had raised and executed a pro-
bation of the tenor, desiring therefore that no certification should be ex! racfe'?

1ili he might conciude the tenor,
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THE: Lo}ma found, That the extracts of the sasines could not satisfy the pro-
duction in the ‘improbation, -nor could' they be a title for prescription, and

vtherefore granted certification, supersedmg the extract till July next, that the

“tenor mxght be closed, and ordamed the_same to be taken in mczdenter in thls

vprocess ‘
';S'taz'r, v. 2. p. 803, .

1681. November.  Pourie against Lorp BaLMERINOCH,

It iv:asf&e;batcd,, but not dete_rmiixed, if an unregistered sasine, which is rull
by act of Parliament guoad singular successors, might be-a title of a valid. pre-

-scription, as a writ wantmg witnesses, or labouring under ‘sorie other nulhty’

amight be,
Harcarse, (PrEscriPTION.)Y NG 757, p. 2140

1695. December 17.
- The ApministraTorS of Hertor's Hoeseirar against Roszrt HEeprBurN,

Tue Lorps advised the debate between the Administrators of Heriot’s Hos-
pital and Robert Hepburn of Beasford, anent the mortified annualrents ac-
claimed out of his tenement in Edinburgh, called the Black Turnpike. On
the 29th of December 1691, the Lorps had found, that Bearford’s and his au-
thor’s prescription and immemorial possession without. interruption, both prior
to the act introducing prescription in 161%, and since the same; could not de-
fend:him, because the Hospital consisting of minors, (as all orphanotropbia,)
prescription could net run against them ; and which decision is recorded in
Stair’s Institutes, B. 2. T. 12. § 18 —Tnr Lorps having heard them at
great length on their mutual reasons of reduction against one another’s rights;
such as that the Hospital’s mortification was a non kabente potestatem, no right
‘being shown in the Bishop, the mortifier, except 'an obligement by the two
sisters, called Crichtan, to dispone, which was merely personal, and never per-
fected, dnd related only to a part of the land ;—and, on the other hand, it was
-objected against Bearford, That he produced nothing but unconnected and in-.

- consistent ‘progresses from the Robisons and the Crichtons; and, .aj best, they

-were only sasines upon hLesp and staple, which, though a manner of convey-
ance ‘Within”burgh, yet give no right without produc'tion of their warrants,
as had been frequently decided, and, particularly, 21st June 1672, Mit-
chell against Cowie, voce Procr; and 11th Febrvary 1681, Irvine a-
gainst Corsen, Iemen.—TrE Lorps thinking both their rights defective,



