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1332 BASE INFEFTMENT.
Ppfleflion.of - the warrandice, and is prefumed to be the heritors poffeflion;. a8
welk.as the principal, it being fingular and noways quadrating with a-bafe infeft-
f;m}ep;. gf,lqi;;ds, without real warrandice. It was answered to the third, That the
aét of Parliament 1617 does noways innovate the firft a& of Parliament, being
only.made to take away private latent real rights, by ordaining public regifters,
whereby, all, a:g:guircns may have infpection of the condition of their authors, whe-
ther they be denuded ; or notwithftanding thereof the firft right made public or
clad with pofleflion is always preferred to a prior bafe. right. It was answered to
the fourth, "Fhat albeit the fon’s right was made on death-bed, which is denied,
yet that is only a ground of reductipn to an apparent heir, who is prejudged ;
whereas, in this cafe, the right was made to the apparent heir himfelf, who had
undertaken to fatisfy his father’s whole debts, exceeding the true worth of the
lands, among which Crammond’s debt and cautionry being infert, if he fhould
quarel this right, it were to take away his own fecurity. Twugz Lorps did cop-
fider this as 2 new cafe undecided, and of an univerfal concernment ; and, after
much debate amang themfelves, did at laft find, that Crammond’s bafe right,
Beyer being clad with pofieffion of the lapd, nor diligenge done upon any diftrefs
to affed; the fame, and that there was no difchasge prodyced, bug of the annyal-
rept of bis gwn privatg debt, they did adhere to their firf intetlocutor,. finding
him oply preferable as o that fpecial debt ; and, as to his cautionties, did find that
he could aly come in paxi passu with the comprifers in competition, as being ali
in a like copdition, by virtue of My Paurick’s right, which was granted for them
all, and by virne whergof he had been year and day, in poffeffion ; which appears
to be founded: on good law and reafon : Seeing, that if ‘bafe rights upon an ob.
ligement to religve, not having been made public, fhould be found preferable
upon private latent difcharges, without any real diligence, it. would open a door
to manifsft fraud and cixcumvention, and overturn the wadoubted law and prac.
tigpes Whereby. all jult creditors, or acquirers, who, have g0t public infeftments,
might be fruftrated, and their rights made void and null. Sz DEeatugmp,.
SRR Gofard, MS. No ggo,

1682. February. ' : .
SR Bruce of NewToN against The GREBITORS of CLACKMANNAN,

Tue Laird of Clackmannan having, in December. 1677, granted a bafe infeft.
ment.of relief to his cautioners, with a provifion, That they thould not enter to
poflefs till after diftrefs and payment of the cautionry, and proportionally : he,
long.befare the Whitfunday thereafter, made a refignation in fayour of his per-
{onal.creditors, on (which) there was a charter expede in. Exchequer :. that fame

day the cagtionets applied fo the exchequer for a confirmation of their right ; but

the refignation was preferred, and. the confirmation delayed for fome hours : yet
both were infeft on their refpeive charters before the..term. of Whitfunday,
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The cautioners now crave preference, for thefe reafons, 1s¢, Their bafe right is
anterior to the refignation, and it could not, and they could not apprehend poffef-
fion till the next term at fooneft, and not then, unlefs they had paid the defender
.upon diftrefs ; and an intervening voluntary deed cannot be preferred : February
13. 1624, No 4. p. 1276.; July 2. 1625, No 5. p. 1277. 2dly, They applied
to the Exchequer debito tempore, and though out of refped to the King’s Com-
miffioner, who was prefent, they did not take inftruments upon their being delay-
ed ; yet they offered to preve per membdra curie, that they applied and were
delayed.
 Answered for the creditors: The cautioners mlght have made their bafe infeft-
ment public before the confirmation, by raifing a poinding of the ground, or a
declarator for that effect.

Tue Lorps found, That the bafe infeftment of relief, being a right competent
in suo genere, is preferable to the pofterior public voluntary infeftment ; and
therefore preferred the cautioners.

Fol. Dic. v. 1. p. 91 Harcarse, No 585. p. 162.

*.* The fame cafe is reported by Sir P. Home :

Bruck of Clackmannan having granted a bafe infeftment of relief to Bruce of
Newton and Bruce of Powfoulis, for relief of feveral fums of money particularly
condefcended upon, in the right for which they ftood engaged as cautioners for
him ; and thereafter Clackmannan having granted difpofition of the lands to his
perfonal creditors whereupon they were pubhc]y infeft: Newton and Powfoulis
purfue a declarator againft the creditors upon this ground, That the purfuers be-
ing infeft in the lands for their relief, albeit bafe, yet being prior to the credi-
tors, their public infeftment proceeding upon Clackmannan’s refignation, they
ought to be preferred to the mails and duties, ay and while they were relieved of
their cautionries.—dlleged for the defenders, That the purfuer’s infeftment Leing"
but bafe, and never clad with pofleffion before the defenders public infeftinc . ¥,
they ought to be preferred.—Answered, That the purfuer’s right being an i
feftment of relief, albeit bafe, and not clad with poffeffion, yet in law is'prefe'r-
able to a pofterior. public infeftment ; there being a great difference betwixt in-
~ feftments of relief and infeftments of property : For an infeftment of property
being a prefent title for poffeflion, if it be bafe and not clad with poffeffion, law
prefumes it to be fimulate boc ipso, that the difponer continues -in pofleffion ;
which cannot be alleged in the cafe, for an. infeftment for relief, which is not
granted nor intended as a prefent title for poffeffion, but for relief, after diftrefs ;

and particularly in this cafe, the right was (o qualified; that the purfuers were

not entered into pofleflion. Tue Lorps found, That the bafe infeftment being
a right of relief, and a competent right in suo genere, is preferable to the pefterior
public voluntary infeftment ; and therefore preferred the purfuers.
Sir P, Home,v. 1. No 121. p. 192,
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