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could not be sustained to extinguish an infeftment of annuakenﬁ against a singu-
Iar successot.
Fol. Dic. v. 1. p. 164. Sir P. Hom¢, v. t.- No £42.

*_% See this case by Stair, No 11. p. 572.
Sp—— L :

1682. March.  The Lorp SaniNe #nd his CHILDREN dgainst CALLENDER.
‘Wirpiam Stiriive of Herbertshire, having led an adjudication against James
Short, of certain teinds and acres in Stirling, for 3,000 merks; which being dis-
poned to Oliver Murray and —— Callender, his spouse, whereupon they
were infeft ; and after her husband’s decease, she having pursued for mails and
duties; and there being compearance made for the Lord Saline and his children,
who had likewise an interest in the lands ; and, it was allsged for them, That
the sum whereupon the adjudication was led was satisfied and extinguished by
compensation, in so far as William Stirling the -defender was debtor to James
Short, the Lord Saline and his children their author, in sums equivalent to the
sums contained in the adjudication. Arswered, That albext Introrhission with
the rents of the lands will extinguish the adjudication, yet extrinsic debts and
personal obligements, wherein the adjudgers stood engaged to the defenders or
their author, cannot extinguish the adjudication whereupon infeftment had fol-
lowed, ‘especially in prejudice of the pursuer, who is a singular successor : For,
as compensation will not be sustained to- extinguish an infeftment of annualrent
or wadset, being heritable rights, except as te the bygone annualrents, as was
decided Oliphant against Hamilton, No go. p. 2633:; and Home of Plen-
dergaist against Home of Lentill, No g2. p. 20633.; unless requisition had
been made or the sums made otherwise moveable; so neither ought the same
to be sustained to extinguish comprising or adjudication.  Replied, That com-
prisings and adjudications are extinguished as well by extrinsic grounds of com-
pensation as intromission. The debts and grounds of compensation being exist-
ing the time of the leading the adjudication or apprising ¢ and it does not alter
the case that infeftment followed upon the adjudication, or that the pursuer
was a singular successor, seeing the grounds of compensation against Stirling
his author were existiig before he acquired a right ‘to ‘the comptising ; it being
a principle i law, compensatio ipso jure tollit obligationem ; and the reason of law
is, because an apprising or adjudication is but a legal diligence for the creditor’s
farther security before the legal be expired, and does not so alter the nature of the
debt, but that it may be extinguished by extrinsic payments or compensation
as well as by intromission with rents of the lands, as was decided, the
Laird of Leyes against Forbes of blacktoun, No g1. p. 2633.; and there is great
differenice between an infefirizint of anrruudrent or wadset, and an apprising or ad-
judication ; for an infeftarent of annualrent or wadset are in themselves princi-
pal rights and sccuritics, and aie nct. considered as sums of money but as
heritage, uniess 1equiition be made, or that the sum be otherways made
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moveable ; whereas a comprising or adjudication being a.legal diligence for the
creditor’s farther secutity, is considered in law as an accessory right, which does
not hmder bt that the sum’contained in the adjudication may be extinguished
by lignid delxs existing before the legal be expired ;. as also-the expiring of the
legal of apprisings being-odions, many things' may be allowed to’extinguish the
sam cdntained m the adjodication and comprising that will not be allowed in o-
ther cases. Tus Lorps-sustaned the reason of compensation by extrinsic in-
tromisstoris to extinguish the adjudication, being before the expmng of the le.
gal of the adyudmcalmn

Skt 13

Fal, Dic. v. 1.p. 164. Sir P. Home,, v. 1. No 241.

*¥ Harcarse reports the same case :

EXTRINSIC grounds of compensatxon existing during the legal of an appris-
ing, though after the appriser was infeft, found to extinguish the apprising, e-
ven against singular successors after the compensation existed, just as intromis-
sion, or selling, or wadsetting a part of the apprised lands; though real rights,
after infeftment, are not regularly compensable with personal rights, which are
not ejusdem qualitatis. But this point was not fully considered.

Harcarse, (ComerisiNgs.) No 272. p. 65..

1682, March 17, - - BalLuz ggainst HisLESIDE..
LaTromission with a debtor’s executry sustained toeexginguish an apprising of

his lands.  Fol. Dic. v. 1. pn 164. Harcarse, (Comprisings.) No 273. p. 65.

1697 j‘[muary 13.
]AMES Daxs of qudmgknows agazmt IOHNSTON of' Hlftorr and N[OTHEXL ,

I :eported ]ames Daes of Coldingknows against ]ohnston of Hilton, and his
mother, for the teind-duties-of Huttonhall ; out of which Hilton craved allow-
ance and compensation for the sum of - 3,650 merks he had pard as cautioner for
Wamphray, Mr Jumes's author, in the right. of the ‘teinds. Alleged, The camy
pensation can only begin after the date of the bond. of corroberation given for
that. debt by Wamphray to Hilton in 1678, wherein the bygone annualrents are
accumulate, and Wampheay acknowledges himself then debtor in the sum,
which is an evident renymeiation and passing from any ground of ‘compensation
he then had for guarsum. +31 :this -security of a carrobaration, if the debt was
extinct by compensation beforé graming the same? And it was not Hilton’s
fault, that the teind-duties lay m his hand ; for they were arrested, and he knew
not whom to pay to, till he raised a2 multiple-poinding, and called all the com-
petitors: And compensation is presumed from the tacit acquiescence of partigs,
but not that they would insensibly moulder away a sum bearing annualrent
- with one that carried none, Answered, The principles of law were clear, that
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