86 HARCARSE. 1688.

head, their cousin-german by the mother’s side, having disponed to Alexander
Troup, some tenements of land in Aberdeen ; who pursued reduction of David
Craighead’s service of heir to the said John Craighead, his uncle by the father;
David Craighead pursued likewise a reduction, against Troup, of his author’s
service : in which mutual reductions both parties pretended to the right of near-
est of kin to the defunct. It was Alleged against the first retour, That the wit-
nesses adduced for the contingency of blood were neither sworn nor subscribing,
though they could write. Answered, ZEsfo the depositions do not bear the wit-
nesses to have been sworn, yet they were, de_facto, sworn ; and, though they had
not been sworn, the inquest might have proceeded on their proper knowledge,
being both judges and witnesses. The Lords ordained the parties to be heard
upon the objections against the propinquity of blood Ainc inde.—December 1682.

It was afterwards alleged for the first service, That the inquest having found
the party served nearest agnate to the defunct, the same cannot be quarrelled,
seeing that would infer perjury in the witnesses, and that the assizers were ze-
mere jurantes. Answered, That the witnesses adduced in the last service were
more pregnant than these in the first ; and the depositions in either service are
to be considered as depositions made before answer. The Lords, before answer,
ordained a probation to be led by commission to the commissary of Aberdeen,
which of the two parties served was nearest agnate so the defunct; and after-
wards, upon advising the depositions in the report, found the party last served
to be the next agnate ; and reduced the first service.—March 1683.
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1688. February and March. JonNn CarsTalrs against ELPHINGSTOUN of
QQUARREL.

Ix the improbation of a discharge, as to the date in October 1652, for verify-
ing an allegeance of minority the time of the granting thereof, one of the wit-
nesses being dead, and the other having deponed that it was his subscription ;
but that he thought he subscribed it in the year 1651, the harvest after Worces-
ter fight ; and that he was not witness to any other discharge between the pur-
suers and defender at any other time ; and, at advising, two other discharges,
wherein the deponent was a subscribing witness, being produced ;—the Lords per-
ceiving no vitiation in the date, by ocular inspection, and considering the wit-
nesses are not able to remember so ancient dates of writs, and that the deponent
was not positive that it was in the 1651, but only he thought so, they assoilyied
from the improbation.— February 16883.

Thereafter the pursuer craved to be allowed to prove he was a/ibi all October
1652. Answered for the defender, That new articles cannot be received after
advising the improbation. Replied, After the direct manner of improbation is
closed, by examining of the instrumentary witnesses, the pursuer may recur to
the indirect articles. 'The Lords sustained the reply, and allowed the pursuer
to condescend, and consign, which had not been done at first.—March 1683.
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