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- ¢ THe Lorbs repelled the obje@ions to the bond, and fpund the ydurger chil No md.
dren entitled to be ranked on their interaft pwdsacéd in thcar dne eounfe wnfomﬁ Ton
to the date of their infeftment.’ .

For the Creditors, Lockhart. Alt Ftrgu:an  Clérk, Kz{patrzcé
Fal. Dic. v. 3 p 49. Fac. Col. No 220. . 404
D. Rae.
1785, February 8. ]ANET DUNC'AN against. Jom Svoss.
' No 101.
By an antenuptial contrad of mamage ]ohn Slofs fertled a large jOifitiite 6h A provifion
Janet Duncen his fecond Wife ; for payment of whith, after his desth, fhe fued it
his heir, 4 child of the fitft marriage, oti whafe provifions it enctoached. contralt, In-

Pleaded for the defender : The jointure in queftion is exarbitant, Baéuig gredtly  far as ex-
difproportionste to the means of the granter ; and therefore, guodd the excefs orbitant,
beyond'its rational or juft aniotmt, it i§ to be poftponed to the claifms, as welt of
his chiléren-by the priot matriape, as of Iis other creditors s Gosford ; Stalr foth
January 1676, Stansfield contra Brown, No 73. p. 9543 Kllkefx‘an, voce Bawk-

RUBT, 26th July 1744, Creditors of Sir James Campbell, No 103. p. 988. Fac. Col.
p. 225. 12th July 1758, Noble contra Dewar, voce TaiLzie; Erfkine, p. 564.
Fountainhall, 23d March 1683, Gartfhore contra Brand, No 102. infra.

Answered : The authorities quoted relate to poftnuptial contra&s alone ; -for it
has not yet béén found, that ptwlﬁfons té wives, contracted for by ahténuptial
deeds, are not onerous debts in the fulleft fenfe.

The caufe was reported by the LQrd Ordinary ; when

The Court reftricted the jointure in queftion to a ratlondl cxten‘t, m ihc fame
oaritier as if it had been gtanteﬂf in a poﬁ:nuptxal contra&

Lord Repozrter, Gara'am?om : ,Aﬁ- W Crajg, - -  Ade. M Rny? g .Glerk-,’ Horifu,ﬂ :
' Fol. Dic.v. 3. p. 50, Far. €al. No'197. p. 310, .
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The Onemﬁcy of Provtf ons’ ma:de in Poﬁ:nupt&sl Gomméts,

168 3. March 2 3.’ GARTASHORE against BRAND. N
No 102, -

ArexanpEr GARTSHORE, Jate baxhe in Edinburgh, and Ehzabeth Brand, relid A provifion

ife,
of Gavin Weir, competing : Tue Lorps, on Caftlehill and Pitmedden’s report, tv?hit;vereby

¥Vor. IIL . 6 K ' 2




No 102,
antenuptial or
poftnuptial
contradt, in-
effe€tual, fo
far as exor-
bitant. See
Duncan a-
gainft Slofs,
No 101. p.
£87.

No 103.
A poflinuptial
provifion to a
wife, held to
be onerous,
in fo far as
{uitable and
moderate,

~contra®, upon the faith of the legal provifion, any
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preferred the reliét to Gartfhore, in refpe@ her judicial renunciation produced,
bears not to be upon oath, and notwithftanding of the extract of the inftrument
produced, or that it is offered to be proven by the oaths of bailie Douglas and the
clerk, that fhe did {wear; which probation the Lorps refufed: But found her
liferent provifion, compared with her hufband’s eftate and debt,” exorbitant, be-
ing the annualrent of L. 10,000; and therefore referred to the Prefident and
thefe two Lords, to endeavour to fettle the parties, and to modify and abate her
annuity : For they thought, a trading merchant that was contracting debts,
ought not to lay 2000 merks of his own means, to every 1ooo merks he got with
his wife in tocher, to the prejudice of his creditors, as was done here. And ac-
cordingly they having met,” with the reft of the Lords’ confent; declared they
would modify her jointure, unlefs fthe would accept of the fum of 6cco merks
in full fatisfation; which fhe accepting, then they ordained her.to affign her
joihturé and contrat matrimanial, to James Weir, her child’s tutor, for payment
to himfelf primo loco of the annualrent of the faid 6000 merks which he was to

‘advance to her, and the reft of it among and for the behoof of the creditors of

the pupil, according to their diligences ; and fo they preferred the tutor to Gart-
fhore, who offered to pay the widow the 6000 merks modified, upon -her aflign-
ing him to her right. ‘ v L
‘ ' Fountainball, v. 1. p. 229.

1744 _‘7u{y_.26. ce .
The Lapy of Sk James CameBeLL of Auchinbreck, and his CREDITORS, -
* ' Competing, - o

ArTER Sir James Campbell had contracted debts above the value of h1s eftate
he, in April 1736, married a young “woman, ‘who had for fome time been in hig
family as governefs to his children, without any contra& of marriage ; but in Oc-
tober 1736, he granted her a liferent bond of annuity for L. 100 Sterling, be-
fides a houfe with fome conveniences, containing precept of fafine, whereon fhe
was infeft. Of thisbond, his creditors having raifed reduction on the adt
the Lorps ¢ Reftricted the lady’s liferent bond of provifion and infeftm
L. 50 Sterling yearly, in full of all fhe could claim by the faid bond.’

Some of the Lords were of opinion, That where a woman marries without a

1621,
ent to

. poftnuptial provifion is a gra-
tuitous deed, and as fuch, reducible at the inftance of prior creditors ; and that

were it otherways, there would be nothing to hinder any man who had married
without a contra&, after he knew himfelf infolvenpt,, to fettle a pr '
wife preferable to all his perfonal creditors.

But the opinion which prevailed was, that marriage itfelf is an onerous cayfe
which yet will not be {ufficient to fuftain the ‘provifion any further than Wﬁ'aé
may be a moderate fubfiftence ; for fo far only the hutband is under obligation,

~

proviﬁog on his



