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1684, March 18. Sir WirLrLiay Sumarpy of STONYHILL against STRACHAN of
GLENKINDY.

THE case was, Glenkindy being pursued criminally for a murder, the King’s
advocate then caused the Lords of Justiciary take a bond from him to produce
the witnesses against himself, whom he alleged Glenkindy had abstracted, un-
der the pain of 20,000 merks ; and he having incurred the failyie by not pro-
ducing them when called for, the Exchequer, when they cleared counts with
Sir William Sharp as cash-keeper, gave him an assignation to this bond in part
of payment of his balance. Glenkindy raises a reduction of it ex capite vis et
metus, being forced to it by the Criminal Judges ; he not being obliged to fur-
nish probation against himself.

The Lords repelled the reasons of reduction, and found the Justices supreme
in thesc cases; and that they could not judge on their iniquity.

Vol. I. Page 282.

1681, March 21. The Earrn of Forrar against The Marquis of DoucLas.

Tur Earl of Forfar and the Marquis of Douglas their actions were advised,
anent reducing the transactions and agreements made between them in their
minorities, though in prasentid amicorum seu propinguorwm, ubi nemo prasumi-
fur deceptus 3 and anent the Marquis’s “quarrelling the exorbitant provision of
10,000 merks per annum of free rent, given by the Earl of Angus, their father,
in favours of Forfar, his son of the second marriage, contrary to an express re-
striction, prohibition, and interdiction (only it is not effectually conceived in
the terms of an irritant and resolutive clause of amitting the fee 1n case of con-
travention, but ounly nudum preceptum de non alienands,) laid upon the said
Earl, in his first contract of marriage with the Duke of Lenox’s sister, this Mar-
quis’s mother, (wherein King Charles I. is a party contractor and subscriber ;)
by which Angus’s fee was qualified and made a feudum conditionatwm ; though it
was alleged he was dominus, and such a naked prohibition could not hinder
him to provide the children of a second wife, of an honourable family, wiz. of

Veyms, and who brought a good tocher, with a rational competency.

It was ALLEGED against the Earl,—That he could not reveke the contract;
because, being then 18 years old, he had bound himself upon his fidelity and
honour not to quarrel it; and in England the Pcers have no other oath but
upon their honour; and medius fidius was an old Roman oath; and Bockel-
man, ad tit. D. de Jur¢jur. affirms, That noblemen’s promises on fidelity and
honour are equivalent to an oath ; and if Forfar had confirmed the contract by
an oath, he could not have been reponed, per Aduthentic. Sacramenta puberum.
3tio, ArLEGED,—That the lands of Bothwell and Wandell, given in satisfaction,
were worth 10,000 merks per annum, in so far as though they did not pay that
yearly rent, yet, in buying and selling, they were worth that much; because
near the half of it was feu-duties and superiorities, which, in common estimate,
are valued to 24 or 30 years’ purchase; being both more noble and certain

than any other rent.
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The Lords recommend to the Chancellor, High Treasurer, and some others,
to endeavour the settling between the two brethren. Vol. I. Page 284.

1684. March 21. Axprew Dick against CraIGIE of GAIRSEY.

In Captain Andrew Dick’s action against Craigie of Gairsey in Orkuey ;—
the Lords, on Harcus’s report, found the discharge produced by Gairsey,
though it only mentioned for rests of some of his lands, and not of the whole,
imported a full exoneration of all his feu-duties preceding 1655, for his scait and
udal lands. Vol. 1. Page 284.

I find much of their feu-duties consists in meal and butter : but the steward,
or his chamberlain at his girnell, converts them into a price in money.

16084. Muarch 21.  JouN IrvINE agains¢ BrowN of CarsLuIrh.

Harcus reported the debate between John Irvine in Dumfries, aud Brown
of Carsluith ;j—and the Lords found a back-bond granted by Maxwell of Coull,
Irvine’s cedent, not being precisely correspective nor relative to the bond char-
ged on, though of one date, did not meet Irvine, who was an assignee, unless it
were without an onerous cause, or for the cedent’s behoof, or that the back-
bond founded on had expressly related to the bond charged on, and the one
had been made the cause of the other; which was Heclor Mackenzy's case in
1676, and drthur Forbes's with the Master of Salton, in November 1678.

Pol. 1. Page 26+4.

1684, March 25. Lorp Morpmcron’s CREDITORS.

By an order of the Lords to Harcus, the lands of Nether-Mordington, be-
longing to Douglas, Lord Mordington, are rouped, on the latc Act of' Parlia-
ment 1681, anent the sale of bankrupts’ lands, upon citation of the creditors;
and Lieutenant Joseph Douglas buys them at 17 years’ purchase, and seeks no
other warrandice from the creditors but effeirand to the sum they get from
him. Provost Curry, a creditor, opposed this all he could; but Charles Oli-
phant, the under-clerk, another creditor, carried it on. Vide supra, the roups
of Bogie and Cunnoclie, by arder of the Lords of Session, though before that
Act of Parliament. Vol. I. Page 285.

1684. The EarL of ABerpeen, Chancellor, against Siz Arixanper Forses.

February 27.—Tue Earl of Aberdeen, Chancellor, and Sir Alexander For-
bes of Tolquhon their case was decided, anent vie regie, vicinales, publice, et
private.



