ADJUDICATION asp APPRISING. sy

were not fo, adjudications in implemenr would be elufory and ineffe@ual, unlefs |

the fuperior did freely and voluntary make them good; which would be a ma-
nifet defe& in the law; and as neceflity did introduce them, the fame n-ceflity
muft give them their full effe®.  And us to the fuperior’s privilege of rdeeming,
that might be valuable, when firft introduced ; but {uperiors have not of late
laid any claim'to it : not can it be of ufe; becaufe, when diligences pafs now,
they generally exceed the value; and vaflals defigning to alienate, grant bonds,
even gratuitous, to what value they pleafe ‘which a fuperror ‘cangot impugn.
¢ The LORDS preferred the fecond adjudger, who firft charged the fuperior.
: : Dairymple, No.49. p. 62.

' ADJUDICATION v SEGURITY.

»

1684. Fanuary 2. .. Bruce ggainst HEPBURN.

Txe the adion of mails’ and duties, purfued by Maty Bruce againft Sir Patrick
Hepburm, wherein fhe craved, That fhe having adludged upon contract of mar-
riage with John M:Pherfon, the fum of 8oco mérks, due by Sir james Keith to
Doagal MPherfon, father to the faid John, in liferent, and to the faid John in
fee ; whereupon there was a ¢comprifing led, both at the inftance of the liferenter,
and fiar of Sir James Keith's eftate ; the ground of her adjudication, was an ob-
ligement, in the faid cotitra@ of marriage, by her huﬂ)and 5 Whereby he was oblig-
ed to employ, for her liferent ufe, the fum of 1 5000 mierks, upon land or annual-
rent, and ato to make payment “thereof termly ; in svhich adjudlca'aon 1he ad-
“judges trot only for bygones; that were then due, but in'time coming, the terms
being cotné and paft, and for fullfiling other obhgements contained in the fhid
contra®, - It was alleged for Sir Patrick Hepburn, That he having the firft ad-
]udxcntr@h for Tiquid fums of money, fhe being within year and day, could only
‘come in pari pafiz with him, as to the bygones that were due, at the time of the
-adjurhcatmn but not as to what fhould be due thereafter, feecing that was not
iquidate ; and an adjudication was a judicial fale, and behoved to be for liquid
fums.
~ Itwas replzed fog‘ Mary Bmce, That the contrad d1d not omy contain an obli-

:ga,tmn te pay, but alfo an obhgatron to employ immediately after the marriage
~and fo the might adjudge this fum that belonged to her debtor, for a fecurity
to her, yvot only as to bygones, ‘but in time comm,g during ber life ; and that the
.obhgmimt was an obligement ad faciendun, viz. To employ: And the huf-
‘band mot having voluntarily fulfilled his obligement, this was the only remedy
“'the wife had for her fecurity ; and that it was demied that all ad;udxqanons were
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for liquid fums as a judicial fale ; feeing, in this cafe, it was only for a fecurity,
and the legal was never to expire during her life.
Tue Lorps fuftained Mary Bruce’s adjudication,” as a fecurity to her, not
only for bygones, but in time coming during her life ; and ordained her to com
in pari paffic with Sir Patrick for hoth, * '
' Fol. Dic. v. 1. p. 4. Prefident Falconer, No 75. p. 50.

R

1714. January 27.
Jamzs AnpersoN of Stobcorfe, and WitLiam ANDERsoN, Merchant in Glafgow.,
against WiLL1AM GiLuacik, and Huer Watrace of Kenniehill.

Jamss and Wiiliam Ander{ons, at whofe inftance, execution upen William Gil--
hagie’s contract of marriage with Agnes Anderfon, was provided to pafs again{t him,
for fecuring 20,000 merks to. the faid Agnes in liferent, and to the children of the
marriage in fee ; finding the hufband to be in a bsoken condition, raifed a fummons
of adjudicaticn of his lands of Kenniehill, as conveyed, under truft for his behoof,
to Hugh Wallace ; who, being admitted a contradior for his intereft, alleged,
That no fuch adjudicaticn could be decerned; if implement of the contra® of
marriage, without a previous conftitution of the provifion; and perfonal execution,
by a charge and denunciation againft the hufband, as ufes to be, in all adjudica-
tions on obligements ad faclum preflandum ; even where the fa& is {pecific, or
liquid, as- an obligement to difpone particular lands or tenements; and much
rather where the obligation is general, to employ a certain fum of money, with-
out determining or confining the hufband to this or that {pecial fubje&. .

Anfwered for-the purfucr, 1mo, As this procefs is, at lea'ﬁ' upon the wife’s part,
very favourable, and of the nature of dotalitia actio ; {o perfonal execution againft
the hufband, at the inftance of his wife, or truftees in her name, and upon her
account, is neither neceflary nor becoming ; nay, would {eem contra bonorem: ma-
trimonii, and might readily occafion difcord betwixt the hufband and wife, which .
law is ever careful to prevent. 2do, Previous horning, or perfonal diligence, in

~order to adjudge, “is only neceflary in adjudications. for implement of. difpofitions,

or the like illiquid fadg; whereas, here adjudication is craved for fecurity of a cer-
tain liquid debt, whichufesto be granted ; 2d January 1684, Bruce againft Hepburn. .
(No1. b. t.)——"Txe Lorps found, That the adjudication might proceed. without a .

* 'The fame décifion is thus mentioned by Lord Fountaishall, v. 1. p; 256.— Sir Patrick Hep. .
burn of Blackcaftleagainft Mary Brace. . Alleged, her adjudication is null ; in fo far as it adjudges‘,'
for her current annwity and liferent, for all years and terms fubfequent to. the date of her decreet
of adjudication, durin her lifetime ; feeing that is an uncertain event, and nothing can be the

round of-an adjudieation, but a liquid fum, whereof the terms of payment was paft, at the time
of the adjudication.——— Anfwered, The terms are now paft; and the may adjudge lands Jor fecu-
rity of her liferent in tithe coming, as well as for bygones. THe Lorps were divided on this,
but at laft they fuftained the adjudication, even for years to come, as a fecurity of her annuity,
for.all {fubfequent years during her lifetime. . ) - 2




