
BANKRPUPT.

1685. Febraciry t0. BROWN agaist WATSON andt DueoND.
No iS.

A patty a-
gainft whom
no diligence
had been
done, granted
a difpofition
oemium bono-

rum to two of
hia creditors.
Found, that
by fich a dif-
pofition be
became bank-
xupt, and a
third creditor
brought in
Tari Paa.

MARGARET BROWN being a creditor to , purfues Watfon and.
Drummond, as vicious intromitters with her debtor's goods and gear,, for payment

of her debt.-In this procefs it was alleged, That he could, not be liable as a vicious

intromitter, becaufe any intromiflion he had, was by virtue of a. difpofition from

the common debtor, for payment of the debts refting to him.-It was answered,
That notwithflanding of the difpofition, the purfuer ought to come in pari pa/a
with the debtor as to the goods contained in, the- difpofition effeiring to his debt,
in refpea it was a general difpofition omninum bonorupi, of all debts, fums of money,
goods and gear in general, without condefcending upon any particularr; and bore
in the narrative, ' That for as much as the difponer was not. able to go about his

own affairs, and that he knowing the diligence and adivity of the defender,
wherefore, and for fums of money, and other onerous caufes, and good confi-

derations he difponed , &c.;' becaufe the-faid dilpofition was granted on.death-
bed, and was by a bankrupt, feeing the difpofition being fo general, ' without.

condefcending upon any particular,' he could have nothing remaining.-It was

replied, That the difpofition, though onnium bonorum, ought to be fuftained in
quantum, the defender thall prove, that he was creditor ab ante; and the pre-

fumption that it was fraudulent, as being amnium bonorum, is fufficiently taken off

by the defender's proving, that antecedent to the difpofition he was creditor.-It

was duplied for the purfuer, That a difpofition from a notour bankrupt could not
be fuftained to the prejudice of other creditors,. and that the Lords have decided

in the like cafe, where diligence was done by neither of the creditors, that the

creditors thould come in pari pal, notwithftanding of a difpofition of that. na-
ture.- THE LORDS found, That diligence being done by neither purfuer nor

defender, and that by the difpofition he was notour. bankrupt,. nothingremaining
that was not comprehended in the general claue of the difpofition, that therefore
the purfuer and defender ought to come in paripafau, effeiring to their debts, not-
withftanding of the difpofition.

Fol. Dic. v. i.p. 67. President Falconer, No 98. p. 68.

*** Sir Patrick Home reports the fame cafe thus:

March 1685.-MARGARET BROWN having purfued Watfon and Drummond for,
payment of a debt due by - her debtor, as vicious intromitter with his goods,
alleged for the defenders, That they could not be liable as vicious intromitters,
becaufe any intromfflion they had was by, virtue of a difpofition from the com-
mon debtor, for payment of the debt.-Answered, That notwithitanding of the
difpofitiou, the purfuer ought to come in pari pafu with the defenders, in refped
it was a difpofition omniun bonorum of all debts, fums of money, goods and gear
belonging to him; by the granting of which difpofition, ipsofat7o, he became bank-
rupt, and fo muff be prefumed to have been granted in defraud of the purfuer's
debt.-Replied, That albeit the difpofition be ownium bonorum, yet it ought to be
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fufained inToe-far as &ie efrrdereaix inffrn& thatietiwas .a iawful creditor, prior

to the difpofition, which takes off the prefumption of fraud; and that it was law-

.l'for him to tae a difpoflit n'rroi his jbt6r ob pfit et of his la fM rebt,
feeing there was 'no diligence done'agairift n. THE LORDS'foid, That there

being no diligence done by' either of the pafties againft the 'coimon debtor, and

by the general difpofition he'became banikfupt.; therefore the purfuer and defeid-

ers ouglit to come in paripafi e ~iig to their debts.
Sir P. ome, V. 2. No 71$.

2 . Decenber.

DUCHESS Of 'UCCEUd t SIt JAMY[S INCLAIR, and MR PATRICK OUL,

W1LLIAM N 9s, f&[o for the ahlchefg of Buccleugh, having fallen jn con-

fideable arreair granted a difpofition to her Grace of-particular fubjeas, for her

fecurity 'tid payment of the balance. It was obdjeaed againfl this difpofition, by

the grantet's othef creditors, that it was 4irtually a difpofition omnium bonorum,

thdugh itr6Atwideid nigeneral cladfe of all goods aid gedr , becatife the debtor's

xvhol effeats wete theren coinprdhendbd. Answered, there is a great differenbe

betwit ifpofitions hearing to be omnium bonoim and: a difpofition to any par-

ticulat fubject, fuppofing the grant&r thould nt be found to have any other

eflate; the granter of an univerfal difpofitiot n4akes and declares himfelf bank-

rdspt by the vey tenor of the deed, which has the fame effedl in law qudoad the

accepter, as if the. graiiter had beei judicially declared banktupt before, or no-

tolirly mat fb by a courfe of diligence, whereas every true creditor is in -bona fide
to accept from his debtor, againft whom no diligence is done, any of his effeds

-tither in fcvwity .or payment.
This 6bjeakwas repelled. Fol. Dic. v. I. p. 67.

February 25. CRAMOND agibes BRuct and HE14RY.

A debtorl againft whom. no diligence was done, having gxanted a difpofition

om nium bonoramrn, to one of his creditors in fecurity and paymeint, and another cre-

ditor having arrefied-in the difponee's hands, and in a forthcoming infifted thiit

-'the difpofitionwas rnl,. and that he was, preferable by virtue of his diligenice;

,the LoRDs reduced qbunc I ffetium, to bring him in pari paj; and repelled tle

jut retentnis pleadei for the difponee; for, if the difpoiion was unlawful, the

,*ifpose could have no juft title to retain pofiflion. Fol. Dic. v. f. p. 67.

e ' ten s the ,fpofition were, ' of the corn cop upon' his poffeflion,

and a1 and hail his horfe, nolt, theep, and other gobds and gear pertaining and

8 on to liit' ' 'thii-was iritefidcted to be A difpofition oinmiumn bonormn; no

o uridibgxi6ndef6ended on.
2X

No 19.
A difpofit on
of particular

fubjets,
which in faEL

comprehend-
ed the grant.
er's whole

effeds, was
found effec-
tual to the

creditor, as
it did not ex-
prefily bear,

or appear,
to be omniurn
bonoruni.

No 20.
One creditor
arrefted in
the bands of
another who

had obtained
a difpofition
amularn hono-
rumn. They

weie ranked
Pari parse on
the fund.


