No 18.

A party a-
gainft whom
no diligence
had been
done, granted
a difpofition
oemauium bono-
rum to two of
his creditors.
Found, that
by fuch a dif-
pofition he
became bank-
rupt, and a
third creditor
brought in
pari passu,
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1685. February 1o.  Brown against Watson. and: DrumyoND,

MarcareT BrowN being a creditor to » purfues Watfon and:
Drummond, as vicious intromitters with her debtor’s goods and gear, for pwyment
of her debt.—In this procefs it was a/leged, That he could nat be liable as a vicious
intromitter, becaufe any intromi{lion he had, was by virtue of a difpofition from
the common debtor, for payment of the debts refhng to hitn.—It was answered,
That notwlthﬁandmg of the difpofition,. the purfuer ought to come-in pari pafu
with the debtor as to the goods contained. in. the- difpoﬁtion éifeiring‘to his debt,.
in refpec it was a general dilpofition omnium benerum, of all debts, fums of money,
goods and gear in general, without condefcending upon any particular; and bore
in the narrative, ¢ That for as much as the difponer was not able to go about his
* own affairs, and that he knowing the diligence and adivity of the defender,
¢ wherefore, and for fums of money, and other onerous caufes, and.good confi-
¢ derations he difponed, &c. ;” becaufe the faid difpofition was granted an. death-
bed, and was by a bankrupt, feemg the difpofition being fo general ¢ without.
+ condefcending upon any particular,” he could have nothing remaining.—It was
replied, That the difpofition, though omnium bonorum, ought to be fuftained in
quantum, the defender fhall prove, that he was creditor @b ante ; and the pre-
fumption that it was fraudulent, as being omnium bonorum, is {ufficiently taken off
by the defender’s proving, that antecedent to the difpofition he was creditor.—It
was duplied for the purfuer, That a difpofition from a notour bankrupt ‘could not-
be fuftained to the prejudice of other creditors, and.that the Lords have decided
in the like cafe, where diligence was done by neither of the creditors, that the
creditors fhould come in pari pgfis, notwithftanding of a difpofition.of that na-
ture. Tue Lorps found, That diligence being done by neither purfuer nor-
defender, and that by the difpofition he was notour. bankrupt, nothing remaining
that was not comprehended in the general claufe of ‘the dlfpoﬁtlon, that therefore _
the purfuer and defender ought to come in pari fcgﬁz, effeiring to their debts, not- '
w1thftandmg of the difpofition.

Fol, Dic. v. 1. p. 67.

President Falconer, No 8. p. 68..
*,.* Sir Patrick Home reports the fame cafe thus:

March 1685.—MarcareT BrownN having purfued Watfon and Drummond for
payment of a debt due by ——— her debtor, as vicious intromitter with his goods,
alleged for the defenders, That they could not be liable as vicious intromitters,
becaufe any intromiflion they had was by, virtue of a difpofition from the com-
mon debtor, for payment of the debt.— Answered, That notwithi’canding of the
difpofition, the purfuer ought to come in pari pafi with the defenders, in refpect
it was a difpofition omnium bonorum of all debts, fums of money, goods and gear
belonging to him; by the granting of which difpofition, ipso faZo, he became bank-
rupt, and fo muft be prefumed to have been granted in defraud of the purfuer’s
debt.—Replied, 'That albeit the difpofition be ommium bonorum, yet it ought to be
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fuftained in fo far as the defersder-ean infirn@ that-heiwas:a fawful creditor, prior
to the difpofition, which takes off the prefumption of fraud ; and that it was law-
ful for him to take a dilpofition from’ his debtor fof payment of ‘his Tawtul debt,
feeing there was 1o diﬁgen'ce.'ddné'éga‘ivliﬁ\,himf —TrE Tokps found, That theie
being no diligence done by either of the parties againft the comimion debtor, and
by the, general difpofition he Became bankrupt ; therefore the purfuer and defend-
ers pught to come in pari pafli effeiring to their debts. -~~~

o T A S‘irP.'Hoﬁch,_i’)._z.No71\5@

_ e ————
1728, December. el o ‘
- Ducuzss of BucCLEUGH agafniz SiR Janmes Stwciatr, ahd Mr Parriex Dout.

Wirnias Indrs, factor for the Duchefs of Buccleugh, having fallen in eon-
‘fidetable arrear, granted a difpofition to hér Grace of particular fubjeds, for-her
feowrity ahd payment of the balance. It was objected againft this difpofition, by
ﬂthé»granter’s ‘other creditors, that it was virtually a difpofition omnium bonorum,
"fhdugh il eontataed tic general claufe of all goods and gedr s becaufe the debtor’s
awhole effedts weie therein comprehended. _Answered, there 1s a great difference
betwixt difpofitions bearing to:be-omnium benotum and - a -difpofition. to any par-
Aicular fabjed, fuppofing the grantér fhould not be found te have any other
eftate’; the granterof an’univerfal difpofition niakes and declares himfelf bank-
mipt by the very tenor of the deed, which has the {ame effect inlaw quoad the
aceepter, as if the granter had. been judicially declated bankrupt before,. or no-
tourly made fo by a courfe of diligence, whereas every true ereditor is in bona fide
to accept from his debtor, againft whom no diligence is done, any of hiy effects
gither in fécurity or payment. .-« ‘ ‘ ~

© TFhis ohjedion was repelled. Fol. Dic. v. 1. p. 67.

e — ——

“1737- 'Fé’}érw'z‘rj 23. - Cramonb against Broct and Hexry.

A debter, againft whem. no diligence was done, having: granted a difpofition’ ‘
omnium-bonerum, to-one of his creditors in fecurity and payment, and another cre- .

ditor having arrefted-in the difponee’s hands, and in a furthcoming infifted that
-the difpofition,was nuil, and that he was preferable by virtue of his difigence ;

the, Lorns reduced ad bunc ¢ffétym, to bring him in pari pgﬁt ; and repelled the

jus retentionis pleaded. for the difponee ; for, if the difpofition was unlawful, the.

fifponge could have no juft title to retain potfeflion. Ful. ‘?Di‘c‘..'v. 1. p. 67 "
1‘**’ T8 terms of he difpofition wére, * of thie corn crop upon his poffeffion,
,and all and hail his horfe, nolt, {heep, and other goods and ‘gear pertaming antl
6@19111,113 tg ;l’iirb.'.’;"_'i'rliié'}%fés interpreted to be & difpofition oninium bonoram 5 no
other Tunds being condefcended on. . .
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No 1.
A difpofition
of particular
{ubjedls,
which in faét
comptehend-
ed the grant.
er’s whole
effels, was
found effec-
tual to the
creditor, as
it did not ex-
prefsly bear,
or appear,
to be ocmnrinm
bonorum,

No 2o.

One creditor

_arrefted in
the hands of

another who
had obtained
a difpofition
‘wmuium bono-
rum, They
were ranked
part pussu on
the fund.



