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A person had’
two disposi~

tions of his
father’s whole
estate, the
one of heri-
tage, and the
other of
moveables.
He havmg
mtromit-

ted with
the heirship

_ tatmn, albeu; competent and knewn before.

9690 'PASSIVE TITLE. .Drv. L.

dip upon that point as to distinct exceptions mstantly vcnﬁed after lmscontes.

Stazr, v. 2. p 308

168 5 j’anuary MaxwzLL against Corsan.

Joun MaxweLL of Barncleugh havmg pursucd John Corsan of Mllnchole, as
representing Thomas Corsan his uncle, for payment of a. debt, and havihg in-
sisted upon that passive title, that the defender had behaved himself as heir to
his uncle, by ihtromitting with the rents of a tenement of land wherein he

died infeft ;—alleged for the defender, That he stood infeft in the lands as heir . -

to his grandfather, and not as heir-to his uncle. " Answered, That ‘the defend~
er’s infeftment, as heir to his grandfather, could not be: rcpresented, because
Thomas Corsan his uncle, who was the debtor, was infeft- as heir of conquest
and provision to the grandfather; so that the defender was in-mala fide, to pass
by his uncle and enter heir to his grandfather ; especially seeing the time of the
defender’s service, his uncle’s sasine; was produced, and instruments taken
thereupon in the clerk,’s hands ; and upon that ground, had raised a reduction
of tbe defender’s service and infeftment, Duplied, That, however that must
be a ground to reduce the defender’s infeftment, yet so long as it stands unre-
duced, he must lawfully intromit with the rents, which cannot infer a passive
title against him ; as also, Thomas Corsan the uncle’s sasige is null, being the
assertion only of thc town clerk, without any warrant. ‘Tue Lorps repelled
the defence, and found the reason of reduction relevant, the pursuer producing
the warrant of the uncle the debtor’s. sasine cum processu, and found the de-
fender liable for repetition in_guantum lucratus, and assigned a term to the pur-
suer to prove the defender’s possession and quantity of the rent, and to produce
the warrant of the uncle’s sasine, and to prove that protestauons were taken

4 aga.mat the defender s service, and that the defender’s sasine- was-then prodaced
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1707: Fuly & InoLis against ELpHINSTON:.

Tirzre was & bond due' by Elphinston of Q_uarrol to: Bmcr‘of Powfouhs,
whereto Alexander Inglis writer in Edinburgh bas now right, who pursues this
Elphinston of Quarrel upon the passive titles; wherein an act being made,
there was: a clear probation led, that he had intromitted with his father’s
whole estate, both heritable and moveable, and entered to the possession im-

“mediately upon his death, and had likewise meddled with the charter-cest;

which coming this day to be advised, Qt_xarrol alleged his father was but cau-



