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16306 TUTOR—CURATOR—PUPIL.

pupil’s ward and marriage, and having two years after the gift consented to a dis-
charge with the pupil of some rents, without designing himself either tutor or
donatar ; and having afterwards pursued as donatar’;

It was alleged : That the pursuer could have no benefit by the gift, being to be
looked upon as tutor ; and his acceptation of the office was inferred from the-
foresaid circumstances, especially he being the pupil’s uncle.

Answered : The pursuer’s writing himself tutor in the testament can import no.
acceptance ; and his consent to the pupil’s discharge being posterior to the gift,.
cannot be joined to make any qualification of acceptance, and tutors are only liable
from the date of their acceptance.

‘The Lords found him liable as tutor.
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1685, January. BurwNET of Craigmyle ggainst BurnzT.

In a reduction at the instance of Sir Alexander Burnet of Craigmyle against
Thomas Burnet his brother, of an act of curatery, whereby the said Thomas
Burnet did chuse his curators before the Bailies of Aberdeen; the Lords found-
the act of curatory was null, in respect the nearest of kin that was cited to see the
curator decerned, did not dwell within the Bailies’ jurisdiction.

Sir P. Home MS. v. 2. No. 649,
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1685. February.. Lairp of LaminceToN against JorN JoLLvy, Arrester.

William of Lamington being pursued upon a contract entered into with his:
uncle Robert, whereby he was obliged to pay 600 merks yearly to his uncie; he.
proponed the exception of minority and lesion.

Alleged for the pursuer : The reason of minority and lesion is only competent
by way of revocation and reducticn intra annos utiles ; both which have been.omitted:
by the-defender.

Answered for the defender :* The contract is ifso jure null without revocation,
as being entered into by him without consent of his grandfather, who was admi-
nistrator in law, and in place of curator to him. -

Replied : Though a father be administrator in law to his children, in place of
curator, so as deeds without his consent are null, that cannot be extended to a-
grandfather; seeing it is usual for minors to chuse curators- when they have a.
grandfather, but not while the father lives, and a grandfather could not be liable -
for omissions ;. so that he not being liable as tutor fiassivé, he can have no active
title gua grandfather.

The Lords found, that the want of the grandfather’s consent and subscription
did notmake the contract null ifis0 jure, and repelled the defence, in regard no re-

vacation or reduction was raised in-due time.
Harcarse, No, 713. p. 202.



