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any voluntary right-in prejudice of the creditors that. had. done legal’ dlhgéneie
againft him.—swered, That John Morrifon, the defender’s ‘authot;:had nb
right to the fum at that time when diligence was done agamift' him: But “there-
after having acquired the right; he might difpofe of the furh as he pleafed, feeing
the diligence againft the faid ‘John Morrifon could affe@ no eftate but that which
belonged to him the time of ‘ufing the diligence.—Replied;: That the ack .of Par-
liament is exprefs ; that after legal diligence is done .againft a perfon by horning,
inhibition, arreftment,-and apprifing, he cannot make any difpofition in . preju-
dice of his other lawful creditors, their more timely diligenge, and makes no dif-
tinction as to lands and rights acquired before or after-the diligence.  And if a
party inhibited acquire lands, or other heritable right, after the inhibition, as he
cannot difpofe of the fame, in prejudice of the inhibition; fo neither can a
perfon that is bankrupt and at the horn, difpone lands that he has thereaf:
ter acquired in prejudice of: the creditors diligence.—~~—Tue Lorps found that
the a& of Parliament againit: dxfpoﬁnons made by bankrupts extends as well to
acquirenda as to acquisita ; and that the debtor muft not difpone upon-lands, or

heritable rights, acquired-after the ereditors diligence by inhibition or horning, in

prejudice of: the creditor’s:debt and-diligence 5: and therefore reduced the dxfpoa
ﬁnon and. affignation made by:John: Morrifon to the defender, .«
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BA&‘EMAN aud CHAPLANE agazmt HAMI’LTON, »€9’c.

Sm Gzoxcg DRUMMONm l’roveﬂ: of Edmburgh havmg granted a dxfpoﬁuon to
Thon1as Hamilton, John Drumimond, and two or -three more of his creditors, of
the merchant-ware that:was,in his (hop, and fome debts, for payment and relief of
feveral debts and fums of money due to.them by.bond, and wherein they-ftood
engaged as cautioners, particularly; condefcended | upon:in the difpofition ; 4nd
Major ,Bateman -and Alexander Chaplane, ‘other. two .of the Provoft’s creditors,
having mlfed a reduction of the difpofition upon.the ‘a@ ‘of Parliament 1621, it
being gxanted in defraud of them who were lawful creditors, after they had done
diligence againft the Provoft-by a charge of horning, after which he could not by
any voluntary deed prefer one creditor to another : Answered for the defenders,
That they were not in the terms of the act of Parliament 1621, becaufe they
were not conjuné perfons, they having no relation to Provoft Drummond ; and
the difpofition was granted to them for .onerous caufes ; and a charge of hormng
being only an inchoate diligence, cannot give the purfuer the benefit of the ac
of Parliament 1621, unlefs the horning had been completed by denunciation, and
regiftered before the granting of the difpofition ; for a charge of horning, which is
but a private latent deed as' it did not hinder Provoft Driimmond to-difpone, fo
neither could it hinder the defenders;to accept of a difpofition of thefe goods for
payment of -their juft debts; and as an inhibition albeit execute againft the party.
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-perfenally apprehended, and execute at the market crofs of the thire where he
lives, and regiftered in the general regifter, but not.execute at the market crofs
of the fhire where the lands lie,. will not give the raifer of the inhibition the
benefit of the act of Parliament 1621, as diligence to reduce voluntary rights of
the lands made by the debtor in favour of another creditor, in refpe® of the in-
formality,: and that the diligence is not complete, not being execute at the mar-
ket crofs where the lands lie, as was lately decided in the cafe of Daniel Nicolfon
againft Francis Kinloch *; fo by that fame reafon the charge of horning, which is
an incomplete diligenge, fhould not give the raifer of the horning the benefit
of the act of Parliament ; and the claufe in the a& of Parliament 1621, by which
it is provided, That a debtor cannot prefer a creditor to another, after diligence by
horning, can only be underftood of a complete diligence, when a debtor is legally
charged, denounced, and regiftered to the horn:- As alfo the claufe in the a® of
Parliament, That the creditor after diligence of horning, arreftment, inhibition,
or.apprifing, cannot prefer a creditor to another, can only be underftood i termi-
nis juris, and: be applicable to the feveral fubjects which thefe diligences do affect,
fo as that adiligence of inhibition or of apprifing cannot be a ground to reduce a
difpefition of moveables, becaufe fuch diligences do. not properly affe@® move-
ables, but lands and heritable rights. Neither can a diligence of horning be a
ground to reduce a difpofition of moveables, which can only be properly affected
by arreftment ;. fo that the purfuers not having affected the goods difponed to the
defenders by a proper diligence of arreftment, before the difpofition, they cannot
reduce it upon the account of diligence of horning ; efpecially the horning not
being completed by denunciation and regiftration before the difpofition, which
would have been a ground for the gift of efeheat that might ‘have affe@ed the
moveables : And as a horning doth not render a debtor incapable -to difpone his

lands, much lefs his moveables; for if it were allowed; then it would ruin and

deftroy all commerce:: And the forefaid difpofition was not emmium bonorum,
but only of the merchant goods in the fhop, and fome debts that were- owing to
him; whereas Provoft Drummond had a vifible eftate in land befide ; and the de-
fenders are content that the purfuers have the benefit of the difpofition, as to the
debts and fums of money, which they may affect and purfue for payment of, and
the defenders fhall not oppofe the fame ; .but the difpefition cannot be reduced as
to the merchant goods in the fhop, the defenders having a&uélly'intromitted
therewith, and difpofed of the fame for their own payment and relief ; and as
Provoft Drummond might have fold thefe goods in 'his' fhop to any perfon he
plealed notwithftanding, and the tinte of the granting of the difpofition the Pro-
voft was in entire credit, and kept-his fhop, bought and fold as he had been in
ufe to do, and did appear in public and fit in the Town Council - of Edinburgh
after the granting of the difpofition;: and was not meditatione fuge, nor did he
withdraw to the abbey for fome time thereafter ; and it is clear by the common law
upon which the act of Parliament 1621 is founded, that «éis pauliana, which was
introduced ex Edelitio + Edico, for reducing of deeds done by debtors in favour of

* Examine General Lift of Names, 1 Pratorio,



BANKRUPT. 1069

kfome of there. creditors in defraud of others, did not take place unlefs the creditor,
in whofe favour the rights were. made, were conscius ¢t particeps fraudis ; but fo it

is, the defenders, in this cale, were not conscii et particepes frandis, feeing they did

not fo much as defire Provoft Drummond to grant the forefaid difpofition ; nor
did they know -his condition, that he .was in any confiderable debt .when. he
granted the fame, fo that the: defenders cannot be. uriderftood to have had any

defign in proturing the forefaid difpofition to defraud other creditors; 2nd -the

a&t of Parliament being founded upon. the common law, it cught to be ruled and
intérprete according fo the common law, by which it is clear, that when a right is
granted for an onerous caufe, it cannot be reduced unlefs there be fraud ex con-
cilio et ex eventus and:fraud ex concilio aught not only by a fraudful defign of the
granter ‘but likewife of the receiver, to prejudge other creditors, ¢ Leg. 6. Par. 8.
¢ D. Quz in fraudem creditorum. Hoc edi®um eum coercet, qui fceins eum in
¢ fraudem creditorum hoc. fagere, fufcepit. quod in fravdem creditorum fiebat.
¢ Quare fi quid in fraudem creditorum factum fit, fi tamen is qui cepit, ignoravit,
" ¢ ceffare videntur verba editi’ ~And, ¢ Leg. 10. Par. 2. Quod ait Preetor Sciente, fic
¢ .accipiius, te conicio et fraudem particepante.: non eniny fi fimpliciter {cio, 1llum
¢ creditores habere, hoc'fufficit.ad contendendum, teneri eum in fadtum-actione ;
+ fed fi particeps fraudis eft. And Donellus, lib2 3. Coment.* Francifcus Stephanus,
¢ decifio: 31. Joannes:Deckerus, lib. r. Differ..1o. No 27", are pofitive of the opi-
nion, ¢ Quod ad actionem paulianam non fufficere fraudem debitoris et ejus qui
¢ cum debitore negotium geflit fraudify. eventum fit, infuper requiri ut bona pof+
¢ feflafint.”- -And which is likewife clear from the forefaid 6th law, Par, 4. Digeft.
+ Qu in fraud. creditorum.  Seiendum; Julianum feribere, eoque jure nos uti, ut
~ + qui debitam pecuniam recepit, antequans bona ‘debitoris - poffideantur, quamvis
~« fciens pruden(q. . folvendo non ¢fle recipiat, sow timere hoe edictam ; fibi enim
¢ vigilavit.’: :So.that'by the common ‘law, albeit there has been: b@th Jraus debi-
taris et creditoris 3146t paukiana; did net take place, unlefs the other creditor, who
was alleged . ta have been -prejudged by the difpofition, had by virtue -of le-
gal diligénce; adually obtiined: pofit@ion: of i their goods ; - which cannet be al.
leged in this:cafe 5 ‘but, o the contraty, the defendérs had sbthined: poffeffion by
virtue of their difpofitioni: Aind albeit, Provoft Drramrnond had-been & meditatione
fuga when he gianted the:forefaid difpefition, yet, by the common law, it is'not
reducible upon that ground; Leg. 6. Digett. eed: Pir. 6. V'Apiﬁd'ﬁabééﬂe'm ﬁ:rrptum
¢ eft, eumi qut fusm recipiat, vullam videri fraadem’ facere, Roc ¢, erm qui quod
¢ fibi debetur receperat® .And Leg. 1o Par. 16, + St débitorem hetim, et complu-
¢ rium creditorum confecutus effem fugientem, feéum feréntem ‘pectiiam, et ab-
* fruliffem ei id, quod milii debeator ; placet Joliant fententia-dicentis; multuny i in-
-+ tereffe, antéquam in poffellionent: bonerum efis: créditores mittantar, hoe fadtum
¢ fit,ah poitea; i ante, ceffare inn fadtumi a®ionems; fi-pofica, Inic locum fore?  Se
that if a.qreditor may apprehend the debtor Reeirig’ awsy withimeney, and' may
' take the fame for his-own payment; by that fame ‘rewfon 'hé may take a difpofi-
tion of thefe moveables for payment of his Qu[t ‘debts, albeit he was s medi.-
2 : 66U 2
* Examine the Chapters 12th, 13th, and i7th.
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tativie” fuge, as-is clear by feveral decifions, and particalarly No 1. p.. 87g..
whiere an aflignation to.a creditor was fuftained, albeit made by a barmkrupt of his
‘goods, and that they were delivered in the night time, and that:{ame night before
the difponer fled, and it cannot be alfeged the purfuer was in courfe of -diligence,
feeing the charge at the inftance of Bateman, and of the purfuers; was: two
months before the difpofition, ‘and-all.that time they ufed no farther ‘diligence,
Replied, That there are two'heads in. the adt of Parliament upon: which rights made
n defraud: of creditors may be reduced.. ' The one is of rights made by: debtors in
favour of conjunct perfons without any onerous caufe; the other is of the debter
preferring one ¢reditor to another, in prejudice of the other creditors-nore timely.
diligence.. And the dilpofition made in favour of the-defender falls under the
laft'head of the-aét of Parliament, by which a debtor. cannot make dny: voluntary
right in defraud. of other creditors lawful:and more timely diligence; by ufing of
horning; fo. that a fimple charge of horping being the ufing a- horniag ; it muft:
ftate the purfuers, in the terms of the adt of Parliament, as being tn-cursu-diligeén-.
tie, albeit the debtor was not denouneed and regiftered. to.the hornibefore. the -
granting the difpofition ; and there is no neceflity that-the diligence: thould be
complete, and. fhould be fuch:as may affeét the {ubject, becaufe, if the =dII"ige'nce'
were complete, and did affect the fubjed, as arreftment affe@s moveables and.
comprifings.lands, then the creditor; in vefpe of -his diligerice; would be prefer-
red without making ufe of the- act of Parliament ; and the difpofition. was not
only granted after the purluer’s diligence of horning, but when-the debtor was in-
meditatione fuge, having immediately thereafter retired to .the- abbey ; -and-albeit
the difpofition was not omnium bonorum, yet it was.of all-his moveable eflate, and.
he had likeways difponed his lands to other creditors, and: our law is founded
upon and agreeable to the common law, as to the reducing fuch rights made by
debtors by voluntary gratifications in favour of other creditors ; for;. by their ads.
paudiana, if a creditor bad done diligence, and. was in pofleffion of the goods, he
was preferable, and might reduce rights made by the debtor.to other creditors in.
his prejudice, and diligence done by a. creditor for affe@ing: the goods is equiva.
lent, by our law, to the attaining pofleffion by. the common law 5 and a horning,
albeit it be not a title for prelent pofleflion, yet it being-a courfe:of diligence up:
on which denunciation. may follow, the debtors efcheat will fall'; and if either
the creditor himfelf, at whofe inftance the diligence is-ufed, aor any other perion,
thould get the gift of efcheat, the creditor who uied the diligence will: get pay-
ment out of the firft and rendieft of the efcheat goods.. - As alfo, it is clear by
many decifions, That, after a charge of horning, a debtor cannot make any vo-
luntary right in favours. of a creditor, in prejudice of that creditor at whofe in-
ftance the horning 1s ufed ; and particularly in the cafe of Veitch.againft The
Creditors of Ker and. Pallat, No 159. p. 1073.5 and Murray comra Drum:
mond, No 139. p. 1048.; and Bathgate againft- Bowdoun, No 140. P- 1049. ;.
and the cale of an inhibition not duly execute at the market crofs where the
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Tands lie, does. not meet this cafe, becaufe fuch an inhibition is null by the act
of Parliament, and declaréd to hiave no effedt in law ; and if a hornmg ‘were null,

as not being ftamped, and without witnefles, it could not have that effeét’; buta
horning duly execute with all the -{folemnities requifite to a charge of’ hommg‘,
ought to give the ufer thereof the benefit of the a&t of Parliament ; and if it were
otherway‘2 {uftained, it fhould be in the power of a debtor to Pprefer: and | pay a
creditor, and defraud all the reft:; and the defenders are-not in the cafe as if they
- had been perfons that bought the ware out of the fhop, and-paid the money, bex
caufe that being only fome particular goods, there could be-no defign of fraud ei-
ther by the feller or buyer; and the money being actually paid, the-law in favour.
of ¢ommerce could not have allowed the goods to be répeated ; but in thiis ca fe

where there is no money paid, but a difpofitionr granted’ of alt the goods in the-

fhop; and. other moveables, in- favour of the defender, By a voluntary gratification;
it ought not to be fuftained in their prejudice, who kave done lawful and timeous

diligence: againft the debtor before the granting-thereof.: And- albeit, by the -

eommon law, ¢ qui fuum recepit: nullam- videri fraudem facere; and that it is very:

lawful to & creditor to-apprehend his- debtor fleeing: away with- money,. ard-to.

take the fame-for bis.own payment, yet that was only in .the cafe- where- there
-was no diligence done; but if any diligence- was done by other creditors for af.

feQing the goods, in that cafe- one ereditor could not take the money from a-
debtor that was flying; in prejudice.of other creditors, as is clear from the forefaid.
10th Par, Leg. 10. Digeft. eod. by which it is provided that therebe possessionem.

bonorums.in which cafe fex paulmna takes place, and-the-money may be. repeated ;

and legal dihgence for afctammg pofleflion- of the-debtor’s goeds is equivalent to-
~TuE: LorDS havmg advifed the debate, Find that

the being put in. poffeffion:
the puxfuels having raifed herning, and having givenra charge thereupon, and the

difpofition in faveur of the défenders-being granted ‘before elapfing of the days of”

the forefaid charge; that the fame-coukd not prejudge their diligence, albeit incom:

plete, they not being 47 mera, but prevented by the difpofition forefaid ; . therefore.

reduced the. dxfpoﬁtlon in favour.of the defenders.  See No 16£. p. 1076..

1687, February: :

'Str Georce DRuMMOND, late Provoﬂ: of Edmburgh -having granted a difpofi-
tion of all thé merchant-ware.in his fhop to Bailie Hamilton, John Drummond, and
others, for payment and relief of the fums of money due to them, and wherein they

ftood cautleners for him to feveral of his creditors.; and ‘Major Batemarx another-

creditor having purfued.a reduction of the. dlfpoﬁtlon upon-the ac of Parliament

1621, the Lowrps. reduced the difpofition. in refpeét. of Major Batemans prior

chhbence, he’ havmg charged Provoft Drummond. w1th horning, before the grant.
ing of the. dlfpohnon -and Major: Bateman havmg hkevx -ays arreflted the goads in
Bailie Hamilton’s, and the other perfon s hands ; and there bemg a conclufion to

make furthcoming added. to the fummons of reduction ; after the difpofition-

No ‘138
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- was reducéd, he infifted in the conclufion to make arrefted goods furthcoming.

Allegea for the defender, That the- conclufion to make furthcoming, libelled in
the fummons of reduction, is incongruous, and contrary to form ; thefe being ac-
tions.of a different nature, could not be accumulate ; and therefore there could

- be no mere decreet to make furthcoming upon the fummons of reducion: And
. when the purfuer fhould raife an action to make furthcoming, he fhould have an
_anfwer. As alfo, the arreftment not being laid on until after the difpofition made
‘to the defenders; and they having deponed that they were not debtors to
; Provoft Drummond, nor had any. goods in. their hand belonging to him the time

of the. a1re('tment they could not be decerned -to make the fame furthcoming:
And albeit, the _purfuer could affect the goods difponed to them after the difpo-

fition was reduced ; yet the goods cannot be made furthcoming to the purfuer
- for payment of his whole debt. But the effet of reduction can be only to bring
.in the purfuer pari passu with.the defenders, efleiring to the fum, as was de-
- cided - 18th December 1673, The Creditors of Tarperfie, No 29. p. goo.
- where albexr. the Lorps reduced the difpofition, and found, that albeit a debtor
. cannot prefcr a creditor to another; yet the Loxps declared the credltms thould

have acceis, according to. their fums and dxh,gence as if the difpofition had been

_granted by (to) them all. . Answwered, Lhat a conclufion in the reduction for making

furtheoming the goods, is formal and confiftent with law, being a confequence of

- the reduction, and fr ustra fit per piura quad petest fieri por pautiora ; and.albeit
. there had been no arreftment, yet the purfuer might have added a conclufion to
.make the goods intromitted with and price of the fame furthcommg to them, by
-virtue of the claufe in the a@ of Parliament 1621, by which it is provided, that
perfons, -veceivers of fraudulent difpofitions, -thall make the fubje& difponed, or

price thereof, furthcoming to the prior creditors who had ufed the firft legal dili-

.gence.; and the .defenders acknowledge that they intromitted with the goods

difponed: to them conform to.an inventory ; and the - difpofition being reduced,
and the goods reuped by the Lords order,. and the .price thereof, as. appears by
the roup, being much more than the purfuer’s debt, fo much thereof ought to be
made furthcoming to him as will pay his debt ; and .the defenders cannot .come

‘0 pari passu with-him, becaufe it 1s exprefsly provided by the a& of Parliament

1621, That if any dyvour, or interpofed perfon, fhall make any voluntary pay-
ment or right to.any perfon, in defraud of the lawful or more timely diligence of
any other.creditor having ferved inhibition or ufed hommg, arreftment, or other
lawful diligence, duly to affe@ the debtor’s lands or goods, in that cafe the perfon

thall be holden to make the fame furthcoming to the ereditor that has ufed the

firft diligence, who [hall likeways be preferred to the con-creditor, who being

‘pofterior in diligence, hath obtained" payment by partial favour of the debtor,

and fhall have good adtion to recover from the creditor that which was volunta-

1ily paid in defraud of the purfuer’s diligence ; and the decifion of the creditors

of Tarperfie does not meet this cafe, becaufe it does not appear in that cafe, there
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was a prior diligence ufed by any of the creditors, and therefore the creditors
being all in a like cafe, they were brought in'pari passu together,- effeiring. to
their fums.———Tnz Loros preferred Major Bateman, and decerned {0 much of

the prices of the goods arrefted to be made furthcommg as would {atisfy the pur:-f

See Proczss.

fuer’s debt.: :
Fol. Dic. v. 1. p. 79 Ser Home, MS. v.2. No 760, &888

* . * See Clerk agamﬁ: Fergufon (Kﬂkerran p. 47-) voce COMPENSATION, R;ETEN-
© TION. - _ »

SECT. . VHIL:.
Effe& of Mora in the conduct 'Of;the;Creditbr,Rédu.‘(_:'ér. ‘
-‘ 1675 Februa}y‘zzz. . Vairen against Exscotors'of Kex and PALLA-T. .
Tr1¢ caufe being’ debated the gth of February inftant, (Stair; v. 2. p. 318. voce

ComrperrTION,) and the affignee -having obtained payment;: Veitch the -donatar.

further - alleged, That he: ought to be- :preferred  as creditor, having affignation

from Nairn, -who in’ anno 1648: ufed ~horning: againft Sanderfon the common de- -
btor, and thercby is'a preferable creditor by the act of Patliament 1621 anent .

'bankrupts by the laft part whereof it is declared, ¢ That where a creditor ufes di-

¢ hgence by inhibition,- horning; compnﬁng, -or otherwife, he-fhall be prefer: .
< red 'to. any other cen-creditor ‘obtaining a voluntary affignation or dlfpoﬁtton

+from the common. debtor, who fhall  refand what he tecovered. thereby ;' 1o
that the purfuer s “cedent -having ufed- horning - againft Sanderfon the’ common

debtor, long before theafli ignation: made by himi to Ker and- Brown ‘of the -

Stewarts bonds, albeit thc.aﬂignées had gotten: actual payment; they muft reﬁore 5

much more when the fum'is yet in the hands. of Sir: -George Maxwell, who gave -
 efpecially, -feeing - thatafligmation was granted by*San-

bonds for the Stewarts |
derfon; when Ive was-a notour bankrupt, infolvent, and fled.—It was answered,

That it wereof dangcmus confequence, if a horning.ufed- thould incapacitate all

credltors to obtain fatisfattion by voluntary payment or- affignations ; for thereby

creditors would be. obliged to refund, albeit: they had received their money fr -
specie, oF in moveable goods for fatisfattion thereof.. 2do, If this be the effet
of hornings, it will not only-exclude creditors getting. payment thereafter from -
notour bankrupts; but that claufe. of the act is general, as to all creditors and -
3tio, That claufe can. only-be:extended to- creditors. who -have ufed -

debtors.
horning or other legal diligence duly; to affect their debtors eltate;; but here there

is no more done but the - horning, and neither arre@ment nor apprifing hath fol- -

lowed. g4t0, All preferences are only competent to thofe who are not negligent,
but do infift in their rights ; but the purfuer’s cedent never having further infift- -

" ed, but only ufed horning, and being- fupinely negligent for more than 20 years,

No.1;58.
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