
No 1 6o. were fuppreffed.-It was replied, That it was offered to be proven, that inhibitions
ufed to be even then executed at the head burgh of the regality. -

TiE LORDS fuftained the inhibition, albeit fome perfons, for the more fecurity,
inhibited at the head burgh of the regality, during the time of the ufurpation.
See INHIBITION. Stair, v. 2.p. 762.

t686. January,27. BATEMAN and CHAPLANE a&anst HAMILTON, C,

No 161.
A difpolition
On n iu b e lie
rum, by a per-
fon obrratux,
reduced, in
fo far as to
the prejudice
of creditors
who had
charged him
with horning;
although
i here was no
denunciation
nor reaiftra-
tion at the
time; and
fomne of the
rreditors
feened in
mora, by not
denouncing
for a month
after.
S.~e No 1 S.

ALEXANDER CHAPLANE, writer to the fignet, having raifed a reduction of a dif-
pofition omniurn bonorum, granted by Sir George Drummond, late Provoft of Edin-
burgh, in favours of Bailie Thonias Hamilton, and two or three 'more of his cre-
ditors in prejudice of all the reft, and efpecially of the purfuer, who had'charg-
ed him with horning prior thereto, on the ad of Parliament 1621, and that he
was then in meditationefuge, and could not prefer one creditor before another.
The Lord Caftlehill, who heard the caufe, reduced the faid difpolition.
. But, on a bill, this being heard in prefence on the 9 th of February, it was then

alleged for the defenders, that the firit branch of the a6t of Parliament does not
reach them; becaufe it only concerns difpofitions made by'bankrupts, to conjunat
or confident perfons without onerous caufes; but ita est this difpofition was for
moft onerous caufes of debt and cautionry, and they were neither conjunct nor
confident to the Provoft. 2do, It was not dispositio onmium bonorurt, but he had
a real eftate behind. 3 tio, His thop being in commercio, they might bargain for
the fame, even as they might have bought ioo ells of cloth from him after
thefe hornings, and paid for it, and it could not have been eviaed, nor
quarrelled, on this ad. 4to, Non cessit faro, for fome time after this difpofi-
tion ; and a naked charge of horning, without being denounced or regiftrated,
did not incapacitate him. See Durie, 3 ift J7anuary 1627, Scougal, No z. p.
879. ; Paterfon againft Edwards, Durie, p. 471. voce FRAUD; and 2d F ebruary
1632, Jack, No 23. p. 897.; Stair, 8th January r669, Preffon, No 26. p 897-;
and 3 d February 1672, Home, No 4. p. 881. ; and the decifion, January 1682,
Cunningham, &c. againft Hamilton, No 30. p. 902.; where difpofitions made
by bankrupts, even that fame day they fled, were fufained, where no previous
diligence was done againft them. 5to, The aflio revocatoria pauliana cannot be
founded on, unlefs it were fubfumed that the receivers of the difpofition were
cons cil as well as the granter; but fo it is they were not participes fraudis; and
that the Roman law in ediblo fraudatorio made two diftindions; Ino, Between
him who had got a right from -a bankrupt ex titulo oneroso, whofe right was valid
even aghinfF other creditors, unlefs he was particeps frauais; and him who had
only tight ek causi lucrativa, as by donation ; and theie fraus in concilio of the
granter, and in evmentu, (though the receiver was ignorant of his condition,) was
iufficient to atrmul it. 2do, Vt bona erant possessa ex practoris edi~lo, (which
anfwered to our diligences,) -vei on. In the firft cafe, the debtor could not any
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more gratify one creditor before another: In the fecond, he might prefer himqui No 16l.
vigilavit jibi; and if he found his debtor flying and abitrading money, poterat
cum rttrabere, 1. 6. § 7. 1. 10. § 16. D. tmu in fraud. creditor.
I The Prefident inclined much to bring in all the perfonal creditors pari passu

with this difpofition;, for it was answered for the purfuer, that though it was not
dispositio omniun bonorum, yet the reft was alienated before, and he had nothing
remaining; and this was a felling per aversionem, and fo not allowable in a bank-
rupt; and that a charge of horning was fufficient, they'bbing in cursu diligentix,
and before the days of the charge were. expired, he in defraud had difponed;
and they were not in mora, but denounced him after the fix days; and if it had
been a compleat diligence by a regiftrated horning, then it would have been pre-
ferred of itfelf, and needed not the help of this itatute; and the words of the
aa of Parliament are, that he fhall not gratify nor prefer to the prejudice of thofe
who have ufed horning ;now a naked charge is to ufe it.

This debate being advifed on the 17th of February, the Loans reduced Pro-
voft Drummond's difpofition in fo far as it prejudged Chaplane and Bateman, the
two creditors who had charged him with horning before the date of it, albeit he
was neither denounced nor regifthatea then; though Bateman feemed in mora in
forbearing to denounce for a month thereafter, and though the receivers were not
tousciifraudis. But they did not determine if this would bring in all the reft of
the perfonal creditors, who had done no diligence, pari passu. See No I5 8 -
p. to67.

El. Dic. v. i. p. 8o. Fountainball, -. 1. p. 396.

4j*4 Harcarfe reports the fame cfe:

ALEXANDER CHAPLARE having charged Provoit Drummond with horning upon
the 24 th Auguft; upon the,26th, the Provoft made a difpofition of the merchant
go6ds in his fhop to four of his creditorsprino loco, and fome other creditors 2do
et Jtio loco; and, upon the 3 1ft day of -the faid month, immediately after expir--
ing of the fix days of the charge, he was denounced and regiftrate by Chaplane.
The provoft was charged alfo upon the i5th of Auguft by Major Bateman, and
denounced and regiffrate the 8th September thereafter; a redudion of the fore-
faid difpofition being raifed by Chaplane and Batenan, as made in prejudice of
their diligences;

It was alleged for fupporting thereof, That the Provoft was not looked upon as
a bankriypt, but of good reputation and credit at the date on't; nor was it a gra-
tuitous difpofition omnium bonorum, but of a part of the granter's goods for cau-
tionry; and the purfuef's diligences were not complete before the difpofition, as
the at of Parliament requires.

Answered: Not only by the aft of Parliament 162 r, but by the civil law, the
diligences of creditors cannot be anticipated or prevented in cursu; and, if it
were otherwife, all diligence might be difappointed by provoked debtors, feeing
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No z 6rz. it requires a trat of time to complete it; and, though the difpofition quarrelled'
was not omniun bonorum, yet the Provft, about the fame time, umde two other
difpofitions of his whole eflate, and was thereby in the cafe of a bankrupt.

Replied:-Bateman's diligence was not fufficient, in refped of his negligence
to denounce after-the days of the charge, which he might have done before the
date of the difpolition.

Duplied: Creditors cannot be obliged to fo exact diligence; an 'it is ordinary
to wait fome time after the elapfing of the days of the charge, to fee if the
debtor will pay before he be denounced.

THE LORDS fuiflained the reafon of redu&ion, in, fo far as it prejudged the fore-
faid diligences of Chaplane and Bateman.

Harcarse, (ALmNATION) ), 14 . p. y.

No 16z. i689. Nc,;venber. YOUNG against KIRK.

ONE having charged his debtor without denouncing for four months after, and.
taken a difpoiition after the charge before which difpofition, but after the charge,
another creditor having charged and denounced, an'd quarrelled the difpofition;

THE LoRns reduced the difpolition as a voluntary gratifcation, the firft charger
having been negligent in delaying fo long to denounce.h

Fol. Dic. v. i. p. 80. Ilarcarse, (ALIENATIOI.) No 156. p. 35

I 7 0 7.
No 16 JAMEs GORDON of Davach, against WiLLAM DUFF of Dipple.

Reduftion
ipon the act IN the reduaion upon the- ad of Parliament r62x, 'anent bankrupts, at the161refufed, sfrdcn ~ol~n
of a difpofi- Inflance of James Gordon, againft William Duff, for reducing a.difpolitiori grant-
tion made in ed to the defender by Andrew Geddes. of Afile, the purfuer's debtor, after heprejudice of
anterior dili. had been charged with horning, denounced and regiftered by the purfuer:gence by . Answered for the defender :-The ad of Parliament 16z, relates only to difhorning, ufed jt .
at Edinburgh, pofitions granted to one creditor in. prejudice of the more timely diligence .ufednot at the
head burgh by another. Whereas Dipple, at the granting of the difpofition made to him,of the fhire paid a full and adequate price for the fame, and got only allowance therein of awhere the p d tfgt al
debtor lived, fmall debt that was fecured, and preferable by the -frft infeftment affeding theno other dili-
gence to af- fubjed difponed. 2do, Albeit the defender had got the difpofition quarrelled in
fed either fatisfadion of bygone debt, the purfuer could not impugn the fame upon the adthe debtor's
heritage or 1621; feeing he did not complete his borning by denouncing the debtor at themoveables market-crofs of the thire where he lived, to make his fingle efcheat fall, and af-'having been mfliew reh ileciatf
done for fe- fed the price in the defender's hands; or, by ufing any other diligence of adju.
afer. dication, inhibition, &c. to affed either moveables or heritage for feveal years:

lut had only denounced at-the market-crofs of Edinburgh, in order to caption,
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