1052 BANKRUPT.

No 143. upon the 2d of the faid month of February, {ubfcribed a minute of fale of his
i‘;:;‘i;ct‘li‘;c lands to another creditor, which was quarrelled both as a gratification of one cre-
aft 1621, ditor .after inhibition at the inftance of another, contrary to the a@ of Parlia-
‘ ment 1021, and anticipation of the inhibiter’s diligence when he was in cursu.
 Answered : ‘The inhibition was not Ieglﬁrate till four days after the mInute
and diligence is only to be confidered after it is public by regiftration.

. Tue Lorps reduced the minute as a gratification to a creditor, and unlawful

.mtu:IpatIon of another’s diligence. See Liticious.

Fol. Dic. v. 1. p. 78. Harcatse, (INHIBITION) No 639. p. 17

‘

% Fountainhall remarks the fime cafe :

ArLexanNpeR GarTsHore of -that ilk, and — Crawford his daughter-ifi‘-
law, purfue reduction of a difpofition made by Sir Walter Seaton to Sir James
Cockburn ex capite inhibitionis. —Alleged, The dilpofition is prior to the publica-
tion at the market.crofs.— Answered, It was enongh if it is pofterior te the exe-
cuting it againt the party ——This being reported by Harcqrfe the Lorps find
the purfuer was in cursu diligentie by raifing and execating his inhibition againft
the debtor; -albeit before the excution thereof againft the. leiges at the maket-
crofs, he was prevented by the defender’s difpofition 5 and therefore they reduced
the fame as fraudulent, and i Intervenmg after the mh;bltmn is. begun, of purpofe:
-to evacuate it. - o oo

Faz_mtain!jall; vl p. 4;0;8; :

1687 Nafvember 2 5
Mr Hucr Dairymrre Advocate, agamﬁ JANET LyzLr.
No 144.
S:nini}}ingly THE fufpenfion of a charge in the year 1649, at the inflance of one Lyell, a-
executed,  gainft Sir William Dick, not belng, difcufled by reafon of the war, and interrup-
iﬁ,‘;“gl{g‘j‘,‘fg; tion of jufkice, till the year 1662, and then the charger. havmg proceeded, with-
to prevent out denouncing, to appnfe in the year 1653, and to raife inhibition which was ex-

23?,?‘535 of  ecuted and I:eng’crated in the 1654 5 Sir William" affigned a moveable bond to
moveables. one Mowat ; of the which aﬂignatmn Lyell raifed reduétlon, as being a gratifica-
tion after his diligence. -

Alleged for the defender: That the charge on which denunCIauon and regiftra-
tion did not follow, was not a fufficient diligence to hinder the affignation ; and
the inhibition cannot be regarded, feeing it affeCts not moveables ; and befides, it
is nulk;:for that the execution bears not, that a copy was left at the crofs. 2do,
Tt is not fufficient that diligence was inchoate, feeing the creditor was in mora»t'o

confummate the {ame.

Answered : When a perfon raifes hommg, in order to apprife for his debt, he

needs not proceed to denunciation, which is defigned to make the debtor’s efcheat ;
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and apprifing followed in this cafe, as foon as’ the trouble of the times would al-
low.
to make a voluntary preference among- his creditors; and there was ng fregli-
gence in the purfuer to profecute his diligence, by reafon of the ‘war and furceafe
of juftice. ' ‘ ST R
Tue Lokps (uftained the apprifing as a fufficient prior diligence ; found a for-
‘mal inhibition a due diligerice to hinder gratification out of moveables : . But
found, That this inhibition being null for not.being duly execute, Wasno't; fuffi-
cient to afford the benefit of the a®t of Parliament. See INHIBITION. 3

Fol. Dic. v. 1. p. 77 . Harcarse, (ALIENATION.) No 151. p. 32 o

1688. February 3. LaureNce GELLATY dgainst STEWART.

Onx Stewart having arrefted fome goods belonging to Bennet his debtor, 2
bankrupt, after the faid bankrupt had been charged, and denounced by Laurence
Gellaty; and having raifed a fummons-of furthcoming, he received the goods by
virtue of & warrant, by way of difpofition from ‘the. common debtor; Gellaty
raifed redudion of the faid difpofition on the at 1621, as being a gratification in
prejudice of his-more timely-diligence. PR T

" Answired ;- 'The arrefter being ttopped in his furthcoming, which was a habile
diligence, by the-debtor’s voluntary delivery, that muft be confidered equivalent
to a decreet of furthcoming, otherwife no man could fafely ftop his diligence upon
receiving payment, or delivery of goods. L | N

Rep‘lz‘édi- By the a¢t of Parliament, the defenders who ufed.pofterior diligence
muft refund the -payment by:partial favour, to the purfuer who ufed the firft
diligence. o AR ;

Duplied: That part of the--a& is to be underftood of pofterior inhabile dili-
gence, whereas the deferder ufqd'f‘thé- moft proper, diligence by arreftment:; .and
had he proceeded to obtain a decteet: of furthcoming, be would have been pre-
ferred to the purfuer upon the ‘head of diligence; arid the.voluntary delivery,
Whiéli’ prevented the decreet, is equivalent thereto. = . - C-

Tue Lorps, in this circumfitantiate cafe, affoilzied from the redution, and pre-
ferred the arrefter.  But if the charger had proceeded to poind the goods, which
would have been ‘alfo habile diligence, and was ftopped .by the difpofition and
delivery fooner than the other’s décr@éet of furthcoming could have been recover-
ed, the Lords would have confidered it.:- This decifion ‘feems irregular, horning
being as proper and habile a diligence as arreftment. . Ao T

 Harcarse, (ALIENATION.) No 153. - 33
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’

2ds, Where a debtor is bankrupt, any diligence is fufficient to hinder him

No 144.
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A circum-
ftantial cale.



