
BANKRUPT.

No 143. upon the 2d of the faid month of February, fubfcribed a minute of fale of his
found reduc- lands to another creditor, which was quarrelled both as a gratification of one cre-
tion on the
at 1tz ditor after inhibition at the inflance of an6ther, contrary to the ad of Parlia-

ment 1621, and anticipation of the inhibiter's diligence when he was in cursu.

.Answered: The inhibition was not regiftrate till four days after the minute;
and diligence is only to be confidered after it is public by regiftration.

THE LoFDs reduced the minute as a gratification to a creditor, and unlawful

anticipation of another's diligence. See LITIGIOUS.

Fol. Dic. v. i. p. 78. Harcarse, (INHIBITIoN.) No 639. P. 176-

z* Fountainhall remarks the fame cafe:

ALEXANDER GARTS-IORE of that ilk, and - Crawford his daughter-in-

Jaw, purfue redudion of a difpofition made by Sir Walter Seaton to Sir James

Cockburn ex capite inhibitionis.-Al7eged, The difpofition is prior to the publica

tion at the market.crols.-Answered, It was enoughdfi it is pofierior to the exe-

cuting it againft tte party.- This being reported by Harcarfe, the LORDs find

the purfuer was in cursu diligentir by raifing and executing his inhibition ftgainft

the debtor, -albeit before the excution thexeof againift the leiges at the maket-

crofs, he was prevented by the defender's difpofition - and therefore they reduced

the fame as fraudulent, and. intervening, after the inhibition, is.begun, O purpofe

to evacuate it.
Fauntainhall, v.i.' p. p84

1687. %ovember 25.
MR HuGH DALRYMPLE Advocte, against JANET LYELL.

No 144*
An inhibi- THE fufpenfion of a charge in the year 1649, at the infiance of one Lyell, a-
tion, if duly
executed, gainft Sir William Dick, not being difcufled by reafon of the war, and interrup-

found ilec tion of juflice, till the year 1662, and then the charger having proceeded, with-
to prevent out denouncing, to apprife in the year 1653, and to raife inhibition which was ex-
preferences,
even out of ecuted and regitrated in the 1654.;. Sir William' afligned a moveable bond to
moveables. one Mowat; of the which affignation Lyell raifed reduldion, as being a gratifica-

tion after his diligence.
Alleged for the defender: That the charge on which denunciatign and regiftra-

tion did not follow, was not a fufficient diligence to hinder the affignation; and

the irhibition cannot be regarded, feeing it affeds not moveables; and befides, it
is null; for that the execution bears not, that a copy was left at the crofs. 2do,
It is not fuflicient that diligence was inchoate, feeing the creditor was .in mora to
confammate the fame.

Answered: When a perfon raifes horning, in order to apprife for his debt, he

needs not proceed to denunciation, which is defigned to make the debtor's efcheat ;
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and apprifing followed in this cafe, as foon as the trouble of the times would al-

low. 2do, Where a debtor is bankrupt, any diligence is fufficient to hinder him

to make a voluntary preference among his creditors ; and there wa no negi,

gence in the purfuer to profecute his diligence, by reafon of the 'waFand fuceafe

of juffice.
THE LORDs Cuftained -the apprifing as a fufficient prior diligence.; found afor-

mal inhibition a due diligence to hinder. gratification out of moveables But

found, That this inhibition being null for not.being duly execute, was not fuffi-

cient to allbrd the benefit of the a& of Parliament. See INHIITION.

F6l. Dic. v. I. p. 77. . Harcarse, (ALIENATION.) NO 151. p. 32.

1688. February 3. LAURENce GELLATY against STEWART.

ONE Stewart having arrefted fome goods belonging to Bennet his debtor, a

bankrupt, after the faid bankrupt had been charged,- and denounced by Laurence

Gellaty, and having raifed a fummons of furthcoming, he received the goods by

virtue of a warraht, by way of difpofition from the common debtor; Gellaty

raifed redu&ion of the faid difpolition on the aa 1621, as being a gratification in

prejudice of his more timely-diligence.,
Ansueerid: The arrt ler being itopped in his furthcoming, which was a habile

diligence, by the -debtor's voluntary delivery, that muft be confidered equivalent

to a decreet of ffurthcoming, otherwife no man could fafely flop his diligence upon

receiving payment, or delivery of goods.

Replied- By the aa of Parliament, the defenders who ufed pofterior diligence

In u rdfund the -payment by partial favour, to the purfuer who ufed the firft

diligence.
Duplied: That part of the -a61 is to be underffood. of poRerior inhabile dili-

gence, whereas the defeider ufed the moft proper diligence by arreflment1 ; and

had he prdceeded to obtain a decreet of furthcoming, he would have been pre-

ferred to the'jurfuer upon the head of diligence; and the voluntary delivery,

which prevented the decreet, is equivalent thereto.

THE LORDS, in this circumitantiate cafe, affoilzied from the redudion, and pre-

ferred the arrefter. But if the charger had proceeded to poind the goods, which

would have been alfo habile diligence, and was flopped by the difpofition and

delivery fooner than the other', decreet of furthconfiing could have been recover,

ed, the Lords would have confidered it.- This decifion feems irregular, horming

being as proper and habile a diligence as arrefhment. .
Harcarse, (ALIENATION.) No 153. 4 33*
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No 144.

No :o4A perfn r,
refled the
goods of a
bankrupt,

who volun-
tarily gavean order to

receive them,fo that there

was no de-
cree of furth-coming. A

reduftion at
the inflanceof a credi-

tor who hadp rev ioufly

charged withhorning and
denounced,

is difmifed
A cireum-flantial edie.


