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heir of line, for redeeming some apprisings against the said Lord Forrester, :ac-
quired by the defender, upon payment of. the sums he truly gave for them ;

Answered for the defender ; The act of Parliament making apprisings re--
deemable from apparent heirs, concerns only apprisings of lands to which they
might succeed as heir ;; whereas the lands in the apprisings, acquired by the de-
fender, are tailzied, and such as he; the heir of line, is- absolutely stranger to.
2. The heir of tailzie is not properly a creditor of the defunct, and. so has-no
interest to redeem.the apprisings acquired by his apparent. heir of line, who -
cannot be considered an heir gusad these, more than intromission with the de-
funct’s writs of the- tailzied lands, would infer the .passive. title of behayiour a-
gainst him. :

Answered ; The design of the act of Parliament is tosecure creditors against
the carrying away of their debtor’s estate’ by acquisitions made ‘by. this «children
and representatives ; and if it were sustained only as to the redemption of appris-
ings of lands to which the acquirer was aliogui successurus, then he might easi-
Iy be eluded by the heir-of line’s purchasing apprisings of the tailzied -estate, and
the hair of tailzie’s acquiring apprisings of what is untailzied, whereby the de-
fanct’s creditors would find themselves. wutterly. defrauded. 2. The pursuer
must be considered as a creditor to impugn- every thing that' may. carry away
the tailzied lands from him. And the parallel<does not hold between the.pas-
sive title of gestio pro barede, which makes an universal representation, and the
eflect of the foresaid act of Parliament, which.enly precludes apparent hkeirs a-
lucro captando, 2nd allows them full satisfaction of what ‘they truly paid-out:

¢ Tuxr Lorps found the heir of line liable to denude in favours'of the heir-of.
tailzie, conform to the act of Parliament.’ ) |

Tn: this process the Lorps found apprisings acquired by-the apparent heir’s
factor, to be in the same case as if they had been taken in. the comstituent’s
name, then a pupil. 2. Found it relevant, that an apprising was in the de-
funct’s charter-chest, either blank, or with a right thereto, although it was fill-
ed up with the name of Hugh Wallace the factor, and now in his custody ; and
he offered to prove that it was in his hands at the debtor’s decease ; yet the
Lords would not prefer him to the probation, but allowed a conjunct probation
upon this speciality, that the charter-chest having come in the possession of
the curators and his factor, he might have had access to the apprising, and taken
it out.

Fol. Dic. v. 1. p. 360. Harcarse, (ComrrisiNgs.) No 3t9. p. 78.
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1687, February. - Fiss and LiviNcsTON against CUNNINGHAM.

An apparent heir having acquired a disposition of his predecessor’s lands
from one having right thercto by an expired apprising; the Lorps found the
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lands redeemable, by-his father's other ereditors: within -ton yeam, as i behad  No 65, -
acquired the right to the apprising. 7
' ¥ol. Dic.wv. 1.7p: 359: Harcarse, (Comerisines.) No'325. p. 79,
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1900, Fune 2g. BORTHWICK, against. The EarL of WinTon.
T ao oo e No 66.
IN a competition between John Borthwick and the Earl of Winton, as credi- The act 1661
, . 1 . . e not extended
tors on the estate of Adingston, John objected against the Earl’s apprismg, That, against the
by the 62d act 1661, all apprisings-acquired by apparent heirs are redeemable ?ﬁ:l;?pifefm
from them within 10. years after:the purchase ; and ifa-est, this apprising is heir. sSec No
bought in by the. Earl, the apparent heir’s husband, and is all one as if a tutor, ° © >°
curator, or other administrator, sheuld acquire it for their minor’s behoof; and
therefore as it is-redeemable-from the apparent hieirs themselves, so also from-
their husbands,; especially considering the same is provided to her heirs. Az
swered, Laws-are not to be extended de casu in casum, especially in correctory .
acts of the former common law, and.so being stricti juris, and the husband not
mentioned in the act, it cannot be extended to his acquisition, unless they will
subsume that he purchased in the apprising with the apparent heir’s means; .
andsnon refert, that the apprising will devolve and descend to her son -and. heir, .
for he does not succeed gua heir to her, but as my Lord’s -heir ; and the Lords -
have refused to extend the act to the case of husbands, 2.st February 16743,
Richardson, No 52. p. 5310; and 13th June 1674, Richardson, No g4. p.
. 5312.; and the parallel case of a goodsire’s buying in a comprising, and dis-
poning it to his grandghild, was found to make it redeemable, Maxwell of Pol-
lock, No 51.p. 5399.; Sir: George Monro, No 59. p.5317.—THE. Lorps were
satisfied of the hardship in this case, and .that there.was paritas rationis to re-
deem from- an apparent heir’s iusband, as well as from herself ; but the same
being omitted.in the act, and already decided; they would not extend it till the
same were re-considered in Parliament; and therefore repelled Borthwick’s al- -
legeance, and.found the Earl’s apprising not redeemable.
Fol. Dic. v. 1. p. 360. Fountainhall, v. 2. p, 100, .

See Kincaid against Gorddn, No 7. p. 280,
See No g. p. 3186.

Heir apparent has exhibition . ad -deliberandum. See Exnisition ap D2LiBg--
RANDUM.

What carried by escheat of an apliarent heir, See EscueArT, .

‘What deeds infer the passive titles. See Passive TirLes,



