BONA ET MALA FIDES.

Sect. 3. 1694
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1693. [February 9.
) Lapy Mary MaxweLL against Ropcsr Gorpon of Troquhen.

Tue Lorps found the a&t 1661, anent debters and creditors, extended to this
old wadfet granted in 1627, when annualrents were at ten per cent. and fo he
was bound to compt for the fuperplus mails and duties more than paid the an-
nualrents of his money, as it was reftricted to fix of the hundred ever fince the
date of the Eail of Nithfdale’s requifition in 166z, and offer to find caution on
his ceding the poffeffion ; though it is very hard on fych a dubious contrad,
which looked not like a wadfet, but only had a reverfion, and that this purfuer,
nor any other, would not be liable to pay him his principal ;' which is a great de-
fe@ in our law, that fingular fucceflors will force me to compt, who are not bound
to ftate themielves perfonally debtors to me in the balance that thall be found due
ia the event of the compt. See Stair, 16th June 1671, Lord Lovat againft
MDonald, Stair, v. I. p. 734. voce REDEMPTION. '

1694. February 14.—Tuz Lorps found him not accountable. for the {uperplus:

duties above the annual rent of his wadfet fum, from the date of the offer made,
in regard he had a probable ground for thinking himfelf not accountable, in re-
{pe&t qf the quality of his right, but only from the date of the Lords interlocu-
tor in January 1693.

Fountainball, v. 1. p. 557. & 608.
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1703. November 30. Famruowm against BaiLie WARRENDER.

Lorp PHESDO reported Fairholm againft Bailie Warrender. James Fairholm,
‘and other managers of the manufa&tory at Edinburgh, acquaint Bailie Warran-
der, on 10th of Oftober laft, that there were fome unlawful prohibited goods
hid in two private houfes in Edinburgh, and craved his concourte to {earch and
feize the fame. He delaying on the account it was night-time, being paft {even
o’clock, and dark, and doubting if he was obliged ; they took inftruments againﬁ
him, and exhibited a complaint to the Lords, founded on the 8th and 12th a&s
of Parliament 1700, commanding magiftrates, when required,"to give their con-
currence without delay. The Bailie’s defence was, 1mo, That he was not re-
quired in the terms and meaning of the acts of Parliament, which muft not be
underftood Fudaice but civiliter. What if they fhould crave concurrence from
2 Bailie in the middle of the night, at two o’clock of the morning, when afleep
in his bed, may he not juftly refufe them accefs till next morning ! What if
they require him to go fearch the Chancellor’s houfe at midnight, the informers
being perfons he knows not, (in no public charadter), and it they -malverfe in
the execution, and break up cabinets, and carry away bank-notes, inftead of
prohibited goods, and afterwards withdraw from all punifhment, what diforders.

No 13.
A wadfetter
found not ac-
countable for
bygone fur-
plus duties,
the nature of
his contra&
being dubi-
ous.

No 14.
A magiftiate
having ne-
gleéted the
particular re-
gulations laid
down by an
a&t of Parlia-
ment, was ac-
quitted of the
fine, propter
probabilem 1g-
norantiam ju-
ris,



