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1694. November 29. Maceircurist and His Tutors against Mackewan and
MurpocH.

Tue Lords reduced and suspended the Commissary of Glasgow’s decreet ;
and found he had done wrong in preferring Macgilchrist’s infeftment to Mur-
doch’s, which was three years prior ; and that the ground of law he went on was
unjust,—wviz. that Mackewan’s seasine, being of shops not then built, but only
to be built, was informal, and could not validly be taken till the same had been
built, and so was a non ens ; whereas Macgilchrist comprised the ground-right
and property of the waste burnt tenement. For the Lords found, that it was
not a disposition of shops only, but of the ground, superficies et solum, whereon
they were to be built ; and that the clause,  as they shall be rebuilt, and after
he has made his election,”” was not suspensive of the real right, as if it were not
to take effect till the building or election made, but was exegetic and explica-
tory in his favours, and so cannot be detorted to his prejudice; and it was cer-
tainly the party’s meaning to give him a right to the area aye and until it was
built. And the Lords ordained the reporter to hear them, on what proportion
of the price will fall to Murdoch ; seeing he has not right to the whole, but only
to one shop. Yet consideration is to be had, not singly of the worth of the
ground, but of the value of the shop, if it had actually been reédified.
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1694. December 1. Scor of CHAPLE against TURNER.

Tais being a spuilyie, on thir grounds :—1mo. That it was after a bill of sus-
pension was presented and intimated ; 2do. That it was of plough-goods, in la-
bouring time :

It was aANsweRED to the firs¢, That the principal suspension was not shown
at the intimation. To the second, That, by the probation, it appeared that the
horses poinded were carrying muck, and so fall not under the prohibition of the
98th-act 1508.

The Lords found, it being in April, which is the bear-seed time, it was to be
presumed they were the labouring horses, unless they could show that he kept
horses for leading his muck, different from those that tilled the ground ; seeing
it was the custom to have the same horses in the plough in the forenoon, and in
the muck-cart in the afternoon. Vol. 1. Page 646.

1694. December 5. WiLLIAM Ross, Vintner, against Jackson, Tailor.

WiLLiam Ross, vintner, against Jackson, tailor, as cautioner for his servant’s
fidelity, and what he should be resting of his intromission with the price of the
wines and other liquors sold in his inn. The defence was, You stated accounts
with your servant, and took his bond, constituting the debt, without ever call-
ing me ; which you ought to have done, that I might have objected.





