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feft her, which, by ‘the cattent of decifions fince, has been fuftained to make it
the firft effectual apptifihg, -or adjudication. Anfwered, for Fotheringham, That
he had obtained a charter from the Earl of Strathmore, fuperior, three months
prior to your charge ; and, though I be n8t infeft till after it yet my diligence,
being completed by infeftment, will always be preferrcd to you, who have réfted
* on a naked chatge, and proceed no farther. Anf«wered ‘Fhough your chatter be
prior to my charge, vet the fafine taken thereon is two years pofterior; and fo
there being fo vifible a ¢ceflation and delay in- perfe@ing the right, T muft be pre-

ferred. Tue Lorps confidered, if there had been but the intervention of a few:

days, or weeks, ‘betwixt the charter and fafine, that a charge coming betwixt might
have had the lefs to plead ; but there being a mora of two-yedrs, the obtainer of
the charter was plainly negligent ; and, therefore, found ber the firft eflfedtual ad-
judger, but brought Fotheringhamh in pari paffa with her; for our law feems to
require no more diligence at apprifers’ or adjudgers’ inftance, within the legal, but
| only d charge agam‘[’c the fupenor But the queftion occutred, this fame feffion;
in the cafe of one Grant, a wright ih Edinburgh, if, after the legal is expired, a

fimple charge againft the fuperior cah compéte with an aQual infeftment, expede.

on an adjudication or comprifing ; ani what the effe¢t and import of fuch a charge
is Wlthln the 1ega1 for 'making a rule in' time coming in all fuch competitiens.
Fol. Dic. v. 1. p. 17. Fount. v. 2. p 303

1695. Fanuary 31. ~ ~ DEWAR against Frencr.
. WHarTELAW reported the competion between Mr David Dewar, advocate, and
David French, writer, anent Major Arnot’s wadfet on Lovel of Cunnochie’s lands.
Tuz Lorbs found Dewar’s adjudication null, and would neither fuftain the one
extraét nor the other, becaufe both of them labouired under nullities and defeés ;
the one omitting the deducing of the bond, at leaft having it interlined ; the fe-
cond not decerning the tutors and curators, and not mentioning the charge to
enter heir. But fome of the Lords thought he might yet be allowed to extrad a
formal decreet from the warrants, feeing French was then Mr Dewar’s {egvant
and truftee, and {hould have obwmed thefe nullities. But this point was ordained
to be further heard A '

The competltlon between ‘Mr David Dewar and David French was reported
on 6th December, T hey were both adjudgers of the eftate-of Cunnochie, from

Major Arnot, who had right thereto by difpofition from John Scot, but was not .

infeft thereupon. ‘David Irench had both a fufpenﬁon on multlple-pomdmg, and
a réduction, and craved to be preferrcd to Mr David, ‘dlbeit his adJudlcatxdn was
feveral years pofterior, becaufe Mr David’s proceeded only upon a general charge
agamﬂ the Major’s heir, which did not fufﬁuently denude him, whereas he had like-
wife raifed a fpecial charge ; likeas he was firft infeft, in {o far as he had perfected
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the Major’s right from John Seot, by taking fafine on the procuratory of refigna-
tion and precept of fafine therein contained, conform to the allowance introduced.
by the new act of parliament 1693, whereby thefe procuratories, being mandates,.
non gratia mandantis fed in rem fuam, shey did not expire either by the death of
the granter or the receiver. dnfwered, for Mr David Dewar, That his adjudging
on a general charge had fufficiently denuded his debtor, Major Arnot, who was
not infeft ; and he had farther charged the Archbifhop of St Andrews,. fiperior,.
to infeft him, which was more than he needed to. have done; and, by the 62d
at of Parl. 1661, it was declared to be the firft effetual apprifing, wheie either
the party obtained himfelf infeft, or did exa&t diligence to procure the fame;
which the tract of decifions fince have explained and. conftrued to be the giving a
charge to the fuperior, and fo he did all that was either competent or neceflary
for him to do, according to the law then. ftanding.. Replied, This was not the
habile way ; but he ought to have convened John Scot, who ftood laft veft and
feized, or his heirs, to renew the precept and procuratory, and thereby have de-
nuded them ; which David French having done equivalenter, by completing Ma-
jor Arnot’s right on the fupervenient law, he ought now to be preferred, as having
the firlt complete perfected right ; even as if Major Arnot had made two volun-
tary difpofitions, and the receiver of the laft had got his infeftment firft expede 3
or, in the cafe of two gifts of efcheat, if he, who had the laft gift, fhould obtain
the firlt decreet of declarator. The Lorps thought the point new, whether the
denﬁding the heirs of Scot, and perfecting Major Arnot’s right from him could
give any preference ; yet they repelled the reafon of reduction againft Mr David
Dewar’s adjudication ; and gusad the mails and duties, brought them both in pari
paffie, as it they had been within year and day, Mr David paying the other the
expences of his infeftment.
Fol. Dic. v. 1. p. 18.  Fount. v. 1. p. 664. & 634.
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1725. Drcember
Sir THOMAS V. ONCRIEFF, against the CREDITORS of Monerieff,

Ix a competition among adjudgers, all within year and day, the fubje@ ad-
judged being a difpofition, procuratory and precept, but upon which infeftment
had not followed ; the firft adjudger craved preference, becaufe his adjudication
totally denuded the debtor, having only a perfonal right: And, as to the other
adjudgers within year and day, he pleaded, That the act 1661 does only regulate
adjudications of fubje¢ts whereupon infeftment is taken ; and this, from the words
of the adt, defcribing the firlt effetual apprifing, which is declared to be by the
firft infeftment, or charge againft the fuperior: And the aét alfo fuppofes, that
other apprifings may be led befcre the firft effeCtual.  AIl which particulars are



