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ciation thereof, and is as effeCtual as if a new marriage had been contraced and
perfeed ; and that the adultery was and is inftru@ed by the acknowledgment
“of the hufband, and his whore, in the kirk feflion of St Cuthberts, and making
public acknowledgment' therefore ; and if any a&ts were pofterior, they were
after the libel ; yet the Commiffaries repelled this allegeance, unlefs the adultery

were known to the wife by judicial acts, which no law required ; but only that.

the wife, after knowing of the acs, co-habited ; ‘but here it is known, that the
two parties made penance, and that there were two children born of the adul-
tery, which was more than fufficient to infer the wife’s knowledge. 2do, It is
offered to be proven, that the ads of Adultery whereupon this decreet proceed-
ed, were perpetrate by collufion betwixt the hufband and wife on thefe evi-
dences: 1mo, That thefe acts were after the hufband became bankrupt, and
were perpetrate within the precins of the Abbey, to which he had retired, when
the hufband had no livelihood, but what he expefted from the wife upon the
divorce ;. and if the witnefles were re-examined, they would acknowledge, that
they were fent of purpofe by the hufband and wife, to fee the hufband and the
whote in bed together; likeas the wife, after divorce, furnithed the hufband

money for his entertainment.—It was anfivered for the wife, That the paffing

from the deed of adultery can only be inferred by the wife’s continuing to con-
verfe with the hofband at bed and board ; but co-habitation in the fame houfe is
noway relevant, and as for the wxfc ’s - knowledge or collufion, it is only probable
by her own oath or writ.

Tue Lorps found, That the wxfcs converﬁng with the hufband as man and
_ wife, after the deeds of aduh:ery were particularly known to her, did infer the
paffing from divorce on thefe deeds; and found co-habitation a fufficient pre-
fumptive probation of the wife’s converfe with the hufband as wife ; unlefs the
wife prove, that though fhe remained in the houfe, fhe withdrew from the huf-
band’s converfation, and lay in a feveral room from him ; in which cafe it muft
be proven, that fhe had carnal dealing with him, at leaft lay in bed with him,
. Tue Lorps did alfo fuftain the fecond defence, and allowed all evidences for in-

ﬁ‘ru&mg thereof and witnefles for proving the fame.
Fol. Dic.v. 1. p. 24. szr,'v 2. p. 891,
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1696." February1g.  IRVING against Ker.——IrVING against SKENE.

‘Tuere is a complaint given in by Mr Chriftopher Irving, fon to Docor I-
ving, againft Elizabeth Ker, his preuended reli@, fhewing he had obtained a de-
creet -of the Commiffaries of Edinburgh, as executor and neareft of kin, finding

his firft wife was forced to withdraw for fear of fnares laid for her life by the faid

Elizabeth ; and thereafter fhe lived many years in adultery with the faid Dodor,

while his firft wife was ftill in life ; and that (he had embezzled his father’s means,

and was fill dxfpoﬁng thereon, whereby he would he utterly dxfappomted there-
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fore craving the geods might be fequefirate, &c..—dlleged, She had right by
difpofition, and was owned for his wife by the fpace of many years; and jt was
inauditum to difpoflefs her fummarily, till her.right was reduced.—dnfivered, By
the 11gth a&, Parl. 1592, difpofitions by the adulterels are declared void at the
inftance of the bairns, and there is par reatis for the adulterer.—Yet fee Sir
George M*Kenzie’s obfervations on' that adt.——11E Lorps thought there was
periculum in mora, and therefore ardained the whole goods to be inventaried, and
her to depone if the has abftracted any finge the date of the giving in this
bill, (for as to preceding imbezzlements, the Lords found the fame could not be
brought in here, but behoved to he purfued by way of ackon,) as alfo to find
caution to make them forthcoming to the purfuer, in cafe he prevail ; but if fhe
fail to find caution betwixt and a prefixed day, then appoint the Magiftrates of
Edinburgh to fequeftrate and fecure' the goods, and fuch of them as may {poil
and perith by keeping, to appretiate and fell them, and dépofite the price; and
for the books, either to feal them up,-or elfe to put them in @ refponfal man’s
hands, on his obligement to deliver them to any who fball be;found to have beft
rrght, and the Lorps allowed this to be prefently put in execution, without
abiding the Minute-book and extrading, for fear of putting them out of the
way medio tempore ; even as the Lords granted warrant fummarily to apprehend
James Mafon, the bankrupt, when he way ﬂymg, without a caption ; and caufed
fecure David Spence’s goods when he broke in 16g0; and put on padlocks,
where a competition of creditors arifes on the death of a party ; or examine a
party when he is on deathbed, to lie in retentis ; or put -people to find caution
Judicio fifti et judicatum folvi, where they are in meditatione fuge. (Sce BANKRUPT.)

In this cafe there was cited for the reli®, 1. 4. § 3. D. de condid. ob turpem
caufum, quod meretrici datur nequit repéii; nam turpiter facit quod.fit meretrix, fed
non turpiter accipit cum fit ; and Covaravias on the Canon Law goes farther,
that meretrix poteft agere pro mercede promiffa’s but thefe are unchriftian immodeft
citations. (See PAf:TUM Iiuicitom.) ‘ '

1698. February 3. In the declarator of Elizabeth Ker, reli& of Doctot
Chriftopher Irving, her efcheat, purfued by the Do&or, his fon, againft Mr Thomas
Skene, as having right by difpofition ;—it was alleged, There could be no efcheat
upon the adultery, becaufe the fame only falls after a denunciation to the horn, and
a fentence in a criminal Court; and the a&t of Parl. 1551, and a& 44, 1563, and
a&t 105. 1581, anent adultery, do all relate to the denounciation, or fome criminal
trial ; but ita ¢, all the warrant of this gift of efcheat was a decreet of the
Commiffaries, finding the marriage adulterous and unlawful ; and a confeffion of
adultery emitted before a kirk feffion was found by the Lords, not to be a fuffici-
ent ground of efcheat, gth Jan. 1662, Baird contra Baiid, (Stair, v. 1. p. 4. See
Proor.)—dAnfwered, By the general practice, efcheats have proceeded on the
crimes of adultery and ufury, where they are notour, without any previous fen-

~ tence pr conviction ; and the Commiffaries are very competent to judge the di-
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vorce; though they eannot punifh the erime; and fo. upon their. fentence the
efcheat may follow: And thereafin.why a confeflion to a minifter and his elders
is not probative, is, becanfe that is ogly.in foro. penitentiali emitted wd levamen
confcientie Tor taking gway the fcandsl, and is not to be made ufe of farther, leaft
it harden men in their fins, And redudion being alfo craved of a difpofition,
made by the Doftor to his fecond wife, becaufe prejudicial to the children of

his prior lawfal'marrisge, it was alleged, That the 11gth. act of Parl. 1592; dif--

charges adultrefles to difpone in prepudige , of their lawful fucceflion, which-was

ob fragilitatem fexus, but this does not difable the adulterer 3. for though /£ quis.
comprebendit et fi quee, Yot it i not ¢ contra.—Anfwered, There is the fame parity-
of reafon-in-bath, which allews extenfion etiam in flatutis panalibus ;. and the -

Lords had found .fo, 20th: July 1622; Weir of Blatkwood contra Durhame,

(Dutie, p. 31. 506 Pacrum Bgiayom. )=—TnE Lorps thought the cafe fingular;:

and:-new, and therefore refolved to hear it debated in their own prefence.

~ After a hearing, the Lorps inclined to fuftain the. gift .of efcheat on thefe two -
grounds complexly. ..gmo, That the efcheat. in fuch crimes falls ipfo jure et ex.
lege, fine faéto hominis.. 2do, That there is a formal gift here, on her being de-.
nounced fugitive, whith is cerjoined by; way of reply, though the declarator on.

it:-was not yet come in.. _— o ‘
Fol. Dic. v. 1z p. 23. Fount. v. 1. p. 712. 820..
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1734:. February%,,  ANDERSON dgainst WELSH:.

"WerLsw of Locharret '}db‘téinéfi% 4 divoree from _his"w'i‘fe',' " The wife had no.
more than 406 merks of jointure, ahd five children to maintain out of it.. Hav--

ing brought a porpioh‘ of '/60';:;0,“'1}1_‘551‘1;{’3,"':ﬂx‘efclaiméd the ;étiitn of her tocher.
Tue Lorps found flie Had fre right to it.—(Sez this cafe mentioned in No 11.)
LS ST ST SN L e [E : . <,F.01,Di€, . 3.])31‘9.

1745 FtZruarygS} F: ‘ M{&.CKE_NZI‘E 'Iagq,’z'mélHis; Wirz.-

Counv' Macrexzis, Chamberlain ‘of “the Lewis, purfuing a divorce againft his
wife, after leading the proof before the Commiffaries, a - defence was offered of
lenotinium on the part of the hufbiand,"and *a condefcendence - given 'in of ‘grofs

indecencies cm'nmitted*byt him towards his wife, before company, of :his maltreat- -

ing her, end then leaving her in company with men of low rank’ and rude difpo-

fitions, and ‘of -his bidding his (eﬁants, and inviting other people, to ly with her ::
And it was urged, 21} this behaviour was intended to corrupt. her morals, that he-

wight thereby obtain an occafion to get quit of her.

- The Commiffaries allowed a proof of .the condefcendence. Abill of advoca--

tion was offered and refufed. ‘
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