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depone-particularly what was the caufe of his afligniation, that the Lords rmght

determme whether the caufe was adequate,
: . Stazr, 2. 2. p. 848.

Mr Davip WarTsoN against Rosert MarLoca,

1681. November.

A pisposiTioN being quarrelled on the act of Parliament 1621, it was alleged
for the defender, That the difpofition was made ante contratum debitum.
Answered : The difpofition was int truft for the behoof of the common debtor;

and the defender having deponed, That 1t was not in truft, but that it was for’

an onerous caufe ; . ,
" Tuz Lorps ordained the defender to condefcend on the onerous caufe, to the

effe@ that the difpofition being applied that way, might extinguifh that caufe, fo
as it might not compete with the other creditors, the common debtor being bank-
rupt ; although if it had been ex dono, it could not have been quarrelled by his
pofterior creditor; but the condefcendence of the onerous caufe was to be in-

firu@ed only by the defender’s own oath.
Harcarse, (ALIENATION.) Np 126. P 235,

DicksoN against Dickson.

1682. Fanuary 14.

GeorcE Dickson having difponed his lands to Mr Robert Dickfon, for certain
great fums of money paid to him by Mr Robert, whereof he grants the receipt,
and difcharges him, &¢c.. Then follows, Therefore, and for other good causes and
considerations, c.

Tue Lorps found the adjeionin the diftin& claufe of ¢ good caufes and confi-
derations, did not weaken the firft, ¢ of fums of money ;’ but found the difpog-

tion did import onerous caufes, and not love and favour.
Hmcmw, (AvieNaTiON.) No 127. P 25.

2

November 235.
CRA‘DQIORS of Mr George Campbell ggainst Lorp NEWBYIH

and OrHERS.

10690.

i

- PurenavcH reported the concurring creditors of Mr George Campbell in the

Cannongate, againft Lord Newbyth, Drummond of Calander, and Sir Francis

Kinloch of Gilmerton. The action was a reduction” of their rights on the ad& of

Parliament 1621, being heritable bonds after he was bankrupt ; the qualifications

whereon they infifted for inferring it were, 1m0, The: fama clamosa and general re-

port that he was broke ; and de faflo he was then L. 20,0co more in- debt, than
Var. I1I. 5U
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all his effe@s and eflate could ‘pay. 24o, He was ‘then Iniking and concealing
fome of his moveables. 3¢/, He was treating with his creditors, offcting them a

difpofition omnium bomsrum, upon their granting him a perfonal protection. 4105

Several creditors had proceeded to diligence by charging, inhibiting, and arreft-

ing.—Answered to the first, Fama is not nomen guris, but oft u great liar, 24,

A rigid creditor may force a very refponfal perfon to abfcond for a time, and yet

not be bankrupt. To the slird, The defenders knew nothing of any fuch treaty,

and f{o were in bona fide to take and infeftment from him. To-the fourth, The

creditors who had done diligence, may, on the laft claufe of the a@ of Parliament

1621, quarrel the defenders rights, but that eannot operate for the reft of the -
ereditors who ‘had done none ; yea, in 1627, Scougal contra Bmny, No 1. p.

879. the Lords preferred an aflignee by a bankrupt who had timeoufly intimate

his right, and that before his other creditors.——Tur Lerns haviag weighed this

condefcendence, found the articles did not amount to what was alleged in Siv
‘I'homas Moncrieff’s cale againft Lanton ;* and though there was.a ftandard fet
now for knowing bankrupts, after which ‘they could do no voluntary deed to the
prejudice of the reft of their creditors, yet 7hat only took place pro futuro, and
could not regulate this cafe ; and therefore affoilzied Newbyth and Calander from
the reduction. ‘And as to Sir Franeis Kinloch, the Lorps found the tranfaction
made by Alexander Chaplain, his agent, about lending the creditors his caption,
could not oblige him, unlefs it was done by his order and mandate: But if Sir
Francis was in the pofleflion of thefe houfe rents, and yet difmiffed the tenant
after he was in the meffenger’s hands, he muft be liable to compt for his rent, as if
he had received it ; becaufe by a fact and deed of his it comes to'be loft, and he
debarred the other creditors from thofe houfe mails by his prior right; and fo
was liable in diligence ; and it is more reafonable it thoudd perifli to him and not
to them.

Fol. Dic. v. 1. p. 66.  Fountainball, v. 1. p. 736.

1698. Fuly 13.
Sir TrHomas MoNCRIEFF against GEorcE LockuarT of Carnwath, and other
Crepitors of Cockbuin of Lanton. '

In the debate betwixt Sir Thomas Moncrieff, and George Lockhart of Carn-
wath, and other creditors of Cockburn of Lanton ; Sir Thomas feeking to reduce
an heritable bond of corroboration granted by young Lanton, to fundry of his
own and father’s creditors, in regard he could net infiruct him notour bankrupt
at the time, he having neither retired to the Abbey, nor being under diligence, he
reeurred to this - ground, that he was then materially bankrupt, in fo far as he
was infolvent and oberatus above the value of his eftate ; after which. he could do
no deed in prejudice of his creditors.—dnswered, This fell under no part of the
ac¢t of Parliamient 621, for it was not a gratuitous deed in favours of a confident

* Vide infra Div. 2. Se&t 3.



