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differed, asito what:they callbd-ainotour ‘bankrupt, and if the circumftances;al-
leged againf Laftsn: snade him: fich ; for fome made. a difference betweer ane
néteuily barkiupt, anid etiepotourly infolvent. - - They acknowledged that Lari-
ton-felf unde¥'the laft of thefd two; when  he granted the corroborative. rights
‘now quarrelléd; but that-nothing could ‘make him a notour. bankrupt but what’
‘thelaw Had fo declared; by diligence dofie:‘againft him, which 'was not at that
time. - At laft ‘the” Lops fll on “thit! condefcéndence; that he had beférerthe
gr’tﬁtmg of - thefe- -righits fléd: to. thi Abbey, or abfconded;;: that many bonds and
‘hornings were theh. given: it dgainft Him to be paﬁ?ed and regiftrated ; that he
difffoned his-whole movealsles, itid i€ was intimated at thé crofs of Dunfe ; that
‘he gave thefe: éorreboratiors over hiyiwhole eftate, fo they ‘were like a cesiia bono--
“Furm, and lie breke’ ﬁldﬂé&ﬂy Bhd: tmexpeé’tedly Thefe circumftances the Lorps-
}R)tmd by & vote of five cositra four; to be fufficient.to.make him a notour. bank-
gliinmhés Motcrief t6 ‘piove thefe! qualifications. - But-a new debate was ftarted,
‘{ﬂ’lether thié {Hould give' Sir Fhomeas Monerief .2 preforence, or only. to bring him.
«dtid-all the' ré‘ﬁ iy pari ﬁm‘m, ottierwife thefe creditoss 'who got the corrobbrative
_ rﬁghtﬁ il be fifned; fot > t’ﬁey’feﬁied -on’ their infeftments, and did not fo much.
'ds adjudge Now, if] ‘thefe: infeftmerits: full, they wilk'be ininb better cafe than
' pérfonal creditors; {o allithotld dome in- equally, exccpt fudh as before. his break-
'mg were mfeft and eithier coﬁﬁ‘rmed or inh poﬁéﬁion. - ‘Next, ‘many of the cor-
mboratxons were glven by yadﬂg Lanton, againft-'whom: the ‘forefaid qualifica-

BANKRUPT.

biid: mehpab’Ie after'thit to grant.any heritable bonds ; and admitted to Sir-
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‘tlons of fraud and be gnoﬁonf bank.nupt will ‘iet! militate,, ‘théugh they meet. ‘
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,}AMES Brown,’ Advecate; : ﬂgﬂzmt GA,MPBELL of; Cgl gqqnock DOCTOR BRISBAN-E .

. and; mher Gre,dﬂawof Bruck of, Kpnmt.

L\I=;678 whe,n Claekma.nnambroke Bruce of Kenm:t one Qf hlS cau’eioners
gramsra difpofition. of hxs eﬁate to. Rcfaert Bm.ce, Hxs unc;e for the behoof of
hymlelf-and; his own.proper. credlters, ‘whofe names are both mfert in the body-of

‘the difpdfition; and in a Lft a- part ‘whereto the dlfpoﬁtlon is made relative ; and.

infefiment being taken: thereon, a deere?t for mails and duties is obtained-before
the fheriff. depute of. Clackmannan to repdnr it pubhc.;

raifed a.reduction.of this dlfpoﬁuon as done to their prejudice, preferrxng his own

creditots, and omitting them, and. fallmg under the. act of Parliament. 1621, in -
favours.of. a conjunct perfon, . and . who was now dead, dnd fo his right could not..
* acerefee-to- the reft. mentiened - in. the dlfpoﬁtmn, till ‘it were e(’tabh[hed m‘the )
perfon of fome reprefenting. Brice the  fide- -commissarius 5 and the decreet was

null, feeing Clackmannan: was denuded. of the. jurifdiction of the fheriffship by
.dﬂlgeuccs, and fo his. depute’s right fell in confequence ~—Answered, The pre-
famption arifing from his being the difponer’s uncle, is elided two ways; both by.

inftructing the onerous adequate caufes, and that he is in moft of it but a truftee~

]ames Brown and other.
ereditors of - Clackmannan, who had. hkewxie Kennet. cautxoner in their. bonds, .
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for the other-creditors behoof, who cannot be prejudged by his deceafe, nor put
to a tedious diligence for denuding his heirs; and Clackmannan’s deputes being
-in the exercife of the office, by holding courts uncontroverted, it was fufficient

-.to fuftain the decreet on: the Roman practique of Barbarius Phillipus. And as to

:the qualification of his being bankrupt, the debts for fecurity whereof he dif-
-pones, are within 60,000 merks, whereas the lands are worth 100,000 ; and in
.confidering him te be bankrupt, not only his eftate muft be reckoned, but alfo
the eftate of Clackmannan, the principal debtor, and Newton’s, and the other
.co-cautioner’s lands, (againft which principal he would have relief in solidum, fo
far as the eftate can afford, and againft his co-cautioners pro rata,) all which muft
-enter in computs ; and after calculating between the debts and the whole eftates
in cumulp, he cannot be repute bankrupt, unlefs the debts exceed "the whole.—
Tue Lorps found the taking the difpofition in Robert Bruce's name, could not
-exclude the creditors from founding on it, though he was dead ; and that the de-
_creet was obtained before a competent judicatory, being then holden and repute
fuch ; and that he could not be efteemed bankrupt, till not only his eftate, but
alfo thofe of the principal and co-cautioners were alfo computed, the whole being
the fubjeét of the creditors payment, as well as Kennet’s eftate confidered alone :

. And.found his difpofition of lands, in fecwity of fums, far within the value of

the lands, could neither make him bankrupt, nor be called dispositio omnium bo-
norum. James Brown allo founded on an inhibition he had raifed againft them
before the faid difpofition, and executed againft Newton, one of the cautioners,
before the faid difpofition, though not againft Kennet.—Tar Lorps found this
inchoate diligence fufficient to put him in the cafe of the at of Parliament
1621, difcharging voluntary deeds in prejudice of creditors doing diligence.  See
Gordon againft Seaton, Stair, v. 2. p. 360. voce INniBITION, It was alfo urged,
this difpofition was farther quarrellable, not only from the common law of a0
Pauliana, but on the head of the faid a&, requiring the right to be for juft,
onerous, true and ‘neceffary caufes; whereas this could not be called a ne-
ceflary caufe ;- for though suberat causa debiti anterior, yet nullum jus cogebat ad
disponendum ; likeas the difponer continued till in pofleflion, which was dare &z
retinere » Next the leaving of blanks for inferting creditors names in difpofitions,
lays a foundation, and opens a door to fraud ; for quomodo constat thefe names were
all filled up before the other creditors legal diligences. And, on this ground, the
Lorps, on the 15th of January 1670, Lady Lucie Hamilton againft Dunlop, &c.
Stair, v. I. p. 660. voce PrEsumprioN, found they were bound to prove the time
of ﬁll;ng up thefe blanks, elfe it was to be prefumed they were filled up after
the inhibition; and there may be yet more legerdemain and fhuffling in lifts of
creditors figned a-part, whereto difpofitions are fometimes made relative ; for
thefe may be altered and changed at pleafure. But thefe points were not decid-
ed at this time. Fol. Dic. v. 1. p. 78. Fountainhall, v. 1. p. 697.

Observe, that in the cafe Miln againft Nicolfon’s Creditors, No 136, p. 1046, the Lords con-
fidered that a charge of horning is a foundation for affeting either the perfonal or heritable
eftate of the debtor; and that it fatisfies the terms of the a&t 1621. They fuftained a fimple
charge of horning, as fufficient to reduce fecurities granted afterwards to other creditors, the

common debtor’s infolvency at the time being proven. ~



