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420 ALIMENT.
(Ex debite naturali)

conflitute an aliment for him during his furofity, according to their means
and eftate, which therefore muft affe@ all reprefenting them.—The defender-
anfwered, 'Fhat the law and cuftom of Scotland hath enly extended aliment of
children agaunf’c fathers perfonally, and never againft mothers, nor againft any re-
prefenting either. 2do, This aliment being beftowed upon the furious perfon by
his own filter, without any agreement, muft be prefumed to be-of charity and
natural affe@tion, and introduces no coblgation, efpecially having continued 14
years after the death of both parents; and if it had been otherways intended,
the purfuer ought to have required the defender fo have accepted of the furious
perfon in her family, and conld not crave a modification to entertain him elfe-
where.—The purfuer anfwered, 'That the Lords had made this natural ebliga-
tion effe@ual, not only againft fathers, but againft mothers, where the father left
no means, as was faund in the cafe of the: Children of E. Buechan contra the
Countefs of Buchan, No 45.; and alfo againft the heirs, as was found in the cafe of
the Children of Otter, No 49. and Netherlie agamft the Heirs thereof, No-z0.
And albeit the Lords has found that the entertainment of perfons whe can con-
trad, is prefumed gratuitous, unlefs there be an agreement, yet it is neither extend-
ed to pupils nor furious perfons, who can make no act nar agreement for them{elves,

Tur Lorps fuftained the procefs, and ordained a modification according to.
the means of the father and mother, whereunto the defender fucceeds, and only
in fo far as fthe is Jucrata, by being freed of entertaining the furious perfon in.
her own family.

Fol. Dic. v, 1. p. 32, Stair, v. 2. p. 639,

*.* Fountainhall ftates the fame cafe thus:

WiLriam Tromson purfues Agnes Wilkie for paying him the aliment of hex:
brother, who was fatuous.—.lleged : As reprefenting her father, the was not
liable, becaufe his obligation, jure nature, died with himfelf, nor as reprefenting.
her mother, non tenctur alere ; and, as fifter, the purfuer was as much concern-
ed, having married another fifter ; and it is prefumed he did it ex officio pietatis ;
and, in law, a fifter is not bound to entertain her brother.. TrE Lorps found
his father thould have provided him, fince he was not capable to ferve or work ; ;.
and, therefore, found the defender, as reprefenting the father and mother, bound
to aliment him, fecundum vires bereditatis.

Faunmz'fz/.zall, MS.

1697. Fanuary 13. Don of -Attenburn against Dox.

Tue younger children of Mr Patrick Don of Attenburn, purfue their elder:
brother for an aliment, on this ground, That their father had left them nothing
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by any bend of provifien; and the eftate being opulent, about goco merks of
yearly rent, it was juft they fhould be alimented; and craved two periods to
be fixed ; one to 14, and the other from that age to 21 ; for the firff, 600 merks
per anpum, was craved to be modified for each of them; and after 14, 800
merks. Tre Lorps remembered, that in the cafe of Jacobina Inglis, daugh-
ter to Crammgnd, in 1691,* the Lords would go no farther than her age of 12;

therefore they allowed 6co merks yearly to each of them; the boys till 14, and

the girls till 12. .
: Fol. Dic. v. 1..p. 32. Fount. v. 1. p. 754.

1705, Fuly 14. _
Parriek MDowant, Merchant in Edinburgh, ggainst Mr Joux MarsHaLL..

In a purfuit before the bailies of Edinburgh, at the inftance of Patrick
MDowall, againft Mr John Marfhall, for payment of an.account of mournings,
furnifhed, by his order, to himfelf and his brother and fifters, at their father’s
death, extending to L.g6 Scots ; the bailies having, found it relevant to make
the defender liable, that the account was furnithed by his order; or that his. fa-
ther delivered to him.a fum of money for defraying the expence of the mourn-
ings; albeit the defender was minor when the goods were furnithed, and lefed
by engaging for them, and had ratted reduction #ntra annos wtiles :

lailies had-committed mlqmty ; in fo far as a. minor’s interpofing. himfelf for

gthers to take off. mournings for them is lefion; and it doth not alter the cafe,.

that he received money for that end from. his father ; feeing money given to a

minor is underftood. to be given perdituro, unlefs it appear.to have.been inrem.

verfam, profitably employed, ar that be hath it fill in his hand.

nfauered : There was no iniquity committed ; becaufe, 1m0, .Mr Marfhall be- -

ing at.the full'Rature of a man, and .graduate, it was not poffible ‘to know, by.
his alped, that he was minor :
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The defender.
brought the ¢aufe before the Lards, by advocation, upon this ground, That the.

And his indueing a merchant, by concealing his-
age, to truft him goods, could not profit him.. Befides, he was in. confinio majo.
rennitatis, wanting only {ome months of being mejor at the time, 240, He hav-
ing taken off the mournings, the merchant was not bound to know whether he.
was to employ them for the younger children in familia with him, or for himfelf ;
no more than if he had taken off a fuit of. clothes to bimfelf, and another to-
his fervant ; which could never have been interpreted lefion, though there were-
no obligation upon him to cloath his fervant in. blacks. And, 3o, Albeit the-:
pretence that money given to a minor is given perdituro, may hold in the general;
yet there feems to be: a {pecialty in this cafe, where the money was given.by a-
dying father to his eldeft fon, to furnith mournings: to himfelf and the.younger-
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