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85 " PASSIVE TITLE. . Div. IV

-1697,. Eeb}mry 2, RAMSAY of Cairnton against CarNEGIz of Phineven.

. oo o : ’ e
Crocente reported Ramsay of Cairnton. against Carnegie of Phineven, for

payment of a debt due to him by Kinfawns, with whose moveables Phineven

intromitted.  Alikged, Any ibtromission he had was ms tutor to his brother’s

~ daughter, and who was executrix confirmed gua creditrix on her bond of pro-

vision to hex father, which was sufficient to purge an edious passive title of
vitious intromitter. Answered, The defence ought to be repelled, because he
effered to prove the intromission was prior to the confirmation, and the goods
and plefnshmg so intromitted with were never .confirmed, but a sham-confir-

nation of some other particulars made up ; se that here was not only 2 vitious

super-intromission, but likeways a fraudulent omission and concealment, which,
by the principles of law and reason, must make him passive liable to the
whole. Replied, Any intromission made prior to the confirmation was neces-
sary ; and the new act of Parliament 1696, declaring that the confirmation of

~ -an ‘executor-creditor shall not defend another intromitter farther than the sub- -
_ ject confirmed, shews it was a total exceptxon before that act.

Tue Lorps
havmg considered the tract of decisions, that fraudulent cuncealment inferred
this universal passive title, and that a dative ad omissa was only allowed to

“make them liable in quantum the value of their intromission extended, if it was

not’ omitted: dolo.re therefore they found it relevant to make him liable passive ;
espemaliy seeing it was offered to be proven, that he had. raised ‘his process,
and used citation before the confirmation, though after the decermng him' to
be executor ; though the intervening of a credltor’s citation betwixt the two,.
if there were.not a considerable distance . of time, or delay in confirming after
‘the obtaining themselves decerned, would not be much regarded; yet here
the Lords found Phineven in this case a vitious intromitter. 'See 13th Febrm
ary 1627, Knecland contra Bailie’s Relict, No 167. p. 9848, 4
Fol. ch. 2. 2. p 42. Fountamlzall v 1. b 762.

~ N ~
soan - .

1697 Eebruary 17. \
Ma&qyxs of TWEEDDA’LE against The Revcr and CaizDREN of ROBERY
: D@MPMER his Chamberlaxn S

T~ the Marquis of'.TWeeddale"s pursuge against the Relict and Children of
Robert Dempster, his chamberlain, for clearing his accounts. ; falleged, Absol-
vitor, because she was executrix confirmed gua creditrix upon her contract of
marriage. Answered, This could not purge the passive title o vitious intro-
mitter, because they oﬁ'ered to prove super-intromission.  Replied, That could
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only make her liable in law to any who should take a dative ad omissa, but
could pot infer an universal passive title.~——Twe Lorps thought her defence
goad,. if the super-intromission was subsequent to the conﬁrmatwn, for that
would enly infer restitytion of the walue; but, if it was prior, then the fraudu.
. Jent cencealment makes them certainly hable in solidum. .
) : - Fel, Die. 9. 2. p. 42. Fountamlzall 2. 1. p. 767

Szer. 4.

SECT. IV.

Any ’colourable‘iitlé of intromission found 'to elide the passive title,

1628 3’uly 12.
CRrANSTON of MoRrEesToN agamrt The LAmrD of F n:nmnamur s Gnmncmx.n.

Amxmnm CRANSTON of Molclsmn..havwg pald as cautioner ‘for umqulnle
Sir. .James Crichton of Frendraughi, 5009 me'ks at V&Zha;sunday 1611 _sought
bw{rellef of- 'ghﬁ Laird of Frendrought's grandchdd shom he- convened as ‘heir

to. his. fathe,r Jamc:s Grichtgn of- -Aunchingoul, who was universal intromitter with -
the goods and gear of Sir Jamcs his father, and grand-father to the. defender. -

/jllgged ‘He could not be convened to rcprqsent his- grand-f'tther ex illo medio,
‘as heir to him who was universal mtromxtter with his goods and gear, becayse

Sir James, the time of his decease, had no goods nor gear, in respect he died at -

the horn, and the gift of his escheat was dxsponea to Lesmoxr ‘who obtained
declarator, thereupon,. to which gift -and -declarator Lesmoir had assigned the

defendef, 50 ,that any. anl;rqmlsssop the defender’s father had with Sir ]ames s

goods apd gea,r, was as adnymstxator gf tbe Iaw to" the defender, to whom the
goods belonged by wirtue gf the gift and assxgnatxon foresaid. Replied, He
could not be hcard to puige his. father s intromission by that pretended admi-

nistration, hecause the gear he ;mromltted with after Sir James’s decease; were -
exthq: acqmred by Six Jamcs after, the gift, and so. fdl not under it, or before,

q,hn:h case: ghe doaqtax ’$ suffering the repel to remain in contioual possession

for ten or twelve years till his deceas.., evicts tlw gxf to be simulate and-null
Dauplied, hs. to thé fitst part of the reply,: his

by the act.of ‘Parliament 1592..
gift and declayatng were of all goods belonging to.Sir James the time of the gift,
" or which he should happen to acquire during the rebellion; and true it is that

he died rebel, and unrelaxed from: the same harning whereon the gift proceed-:

ed. Asto the second part of the reply, bearing that retention of possession
among conjunct persons renders the gift null by the aCt of Parliament ; 2mo,
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