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X697 Fuly 8. Mx JAMES FoRRESTER agam:t Rqsxar Rowu, E

" RANKEILOR rcported Mr ]ames Fonester of Logxe agamst Robert Rowat, sador
in Greenock. Rowit g pursuing on an assignation from one who died in America
for her share of an executry, Logie offered to amprovi: the’ assxgnatxbn as false,
After ext’tactmg the act for aBu{mg by, aud cons:gnmg, Logxe propones sundry’
other (Iefences .as that the executry is exhausted and her gr*oportxon of 12,000
merks Ilbclrec"[ is exorbltant "and he | must prove the quanmy = dnswered, Ex-
cegno falu est omnium ultima ; 3 and you havmg betaken’ yoursclf to that, tan
mever return to other defences, but the .cause must stand or fall on the event
of ‘the trial of thcfalsehéod scemg I un,dergo the hazard. of my life and repu-’
gaUOn, and you v ‘yenture nothmg but L. 40, and so cannot be suffered to recar
to, other defences : At;d for. this sundry . decisions. were - all,eged '3d July 1662,
Peacock § 12. hotes ;. zzd, F ebruary 1676, L..of I,nnés contra Gordon of Buckle,!
1}1{:{ 143 R ;20}56” 23d ]anuavy 1666, fiarl of nghdm § 12, b t.—Repliad,
'lhe Bﬁ%po,wng of. alsehood dQes indeed, debar the proponer from quarrelling,
or ob}reqtmg( any’ nulllty agamst the title or writ craved to be 1mproved ‘but,
q;abad alios. qﬁ'ctu;, it can never cut "off the defence of payment, ot the like.
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THE Lq&ps sus;am,ed thxs reply ; and found other. “defences recervable, whicl/
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FaI, ch 7. 2. p. 188,

. ST CI T 0 £ £ B S RCTE D B
17(54 Novcmbér L.
o KlLPATRICK, of Closeburn agam.rt FERGUSON of Craigdarroch.

MY Dord Emlxphaughmorted Kllgamck,of Closebum contra Ferguson of
(frglgdarroch . These parties having borrowed 2800 merks from Mr ]ohn Rich-
ardsog, })y Bond p.1683, and. Kﬂpamck havmg paid the debt, he pursues
Cralgdarroch as representmg his father, the other’ debtor in the hond, for repay-
ing the equal half.. He alleged, Absolvxtor from the debt ; for the bond was

null by the 5th act Parl. 1681, wanting the writer’s name. Answered, 1mo,

He cannot propone this, and deny the passive-titles, Replied, If it were an al-

legeance of payment, compensatlon or the like, it would certainly import an
acknowledgment of the passive titles; bat wheve = nullity of law is founded o1,
which arises from a plain act of Parliament, and is instantly verified by i inspec-
tion of the writ produced, an apparent heir may propoae’ that, and not hotrio-
1ogat,e nor. aéf{nowledge the passive tntles, and has been so decided, roth Decein-
ber 1674, Auchmtoui contra Innes, No I41. p. 12055 ; and 20th January 1675,

Telfer, No 60. p. 9711 ; and thougb the f.ords have demurred, if ptescriptiod

can be pmponed denying. the passive. titles, the reason. of that ‘was, because ;E
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