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1696. = Fuly 16. Lorp BARGENY ggadinst FrrGusoN of Kilkerran. -

Croceric reported a case between the Lord Bargeny and Ferguson of Kil-
kerran. My Lord refused to accept the money owing, because, by the rever-

sion granted by his father to Kilkerran, it was expressly provided, it should be
only redeemable * with his own ‘proper money,’ and this was borrowed money ;

and being a favour he gave him, it must be taken precisely in the terms as it
-stands, and as it was given. Allged, By the conception of the writ, there ap-
pears no formal design to bind him up in such terms; for that gloss would
plainly render’ the favour elusory; and money, when borrowed, becomes the
receiver’s; in-omni mutuo inest alienatio, et rei transfert dominium, and so becom-
ing dominus pecunie mutuate, the payment was still made with his own money.

Tux Lorps found no specialty or restriction laid on the debtor in this case, but

that he might redeem from my Lord with any money, cui nikil deerat cum suyne
.rec‘qut qunless it had been more clearly cautioned and provided for. .
: Fountainkall, v. 1. p 729.

51697 December 29. :
LivinestoN of Westquarter against The E4rt of CaLaNDIx.

~ Lavuperpate reported James Livingston of Westquarter against the Earl of
‘Calander. It was a declarator of -an order of redemption of a wadset made by
his father to the Earl’s predecessor. Alleged, The instrument of premonition
and consignation was null, for it-did not bear six knocks gwen nor to whom the
‘copy was delivered; 2do, It mentions not the production of the principal re-
version, nor of the procuratory and warrant to require the wadsetter to accept
his money. Answered, The act of Parliament does indeed require six knocks
1n the execution of summonses, but neither law nor ‘practicc has extended it "tg
premonitions; and as to the copy, the instrument bears it was delivered, and in
fortification ‘he offers to prove the doors were open, -and it was given to the
Earl's governor, et ea interpretatio sumenda est ut dctus potius valeat quam pereat.
As to the second, there was no necessity to shew his procuratory and mandate,
unless it had been questioned, and a sight of* it demanded, as was found, 18th
January 1662, Veitch contra Lycl of Bassenden,” No 7, p. 12266. ; and for the
principal reversion, he was not master ‘of it, but he had a ¢opy, which has
been sustained by the Lords, xgth February 1667z, Chxldren of Welmet against
Mr Mark Ker, No 41.7. 13463.; and 17th February 1663, Colonel Montgo-
mery against ‘the Heirs of Robert Haliburton, No 42. p. 13463. . The Lorps
sustained the order of redemption, and gr’mtcd him a diligence for recovenng
the. prmcxpal reversion or wadset where it xs “engrossed ; but in respéct of the
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informalities, allowed the Ordinary to hear the parties, on whom the loss of the
annualrent since the consignation should fall. 1 . .
Fol. Dic. v. 2. p. 323. Fountainkall, v. 1. p. 866:
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¥698. Fanuary 5.
J:AMES WartsoN, and James Nicorson of Tabroyn, late Dean. of Guild: of Edm.-
burgh, against IRvINE of Drum.

MzrsivcToN reported James Watsop, pginter, and, James Nicolson of Tra-
broun, late Dean of Guild of Edinburgh, agpinst Irvine. of Drum. There was
a wadset of the lands.of Balskevie, granted by Dram to Forbes of Tilliegrsig,
which, by pragress, comes to Watson, the printer, who is, infeft therein base, iny
1077, and inhibits Eorbes, his author, on the warrandige of his disposition, in
1678. -After this, Brum enters into.a trangaction. with, Forbes, and obtains his
renunciation of the wadset, which is duly. registrated. Watson pursuing on his
right, Prum: defends, that the wadset is extinct by the renunciation given him
by Forbes Watson’s author. dnswered, No respect thereto, because long pos-
terior, not only to my infeftment, but likewise to my inhibition against Wat-
son. Replied, Neither of these could put Drum, the reverser, i mgla fide 5 for,
1mo, The sasine on. the wadset, in Wason's,  Person, was bagg;, ang. ngver clad
with possession ; and for the mhlbxtlon it was not intimated to Drum in terms.
of the act of sederunt 1680 ;. and sp there was mothing to hinder Drum, the re-
vexser to take a remmmat;on from Forbcs, the ﬁrst wadsetl:er in 1686, being six,
years after the act of sederunt was mad.q Duglzc;d Watson could not obtaip. the
Eossessxon becanse h;s apthor,s r,qhqt lfercn;mg, thg lagds, debharred him; but
this was suﬁimer;; te, clothe bis right W‘lth passession, seelpg,hq bruiked per usy-
ﬁuctuarmm, See 13th. Fqbruary 1624, Singlajr canfra Sinclair, uace SovLpum. ET-
2RO RATA 5 and 2d, July 1624, Hamilton ceptrg Tenants, Sc:AngNDI\L Triplieds
The hferenm;n s, possession.could never, clathe, Watsop's right, with possession ; fo);
that were to mduce afigtip ﬁctzanz.r, which law reprobates ; for, 1z, Her pqss;:ssmg,
behoved, to be coq§tiruqd the fiar’s possession, and then the fiar’s pgssession myst:
he extended to be VVarsqn “his, _assignees posscs,s;on, whxgh were. g double fic~
tion, Trg Logps. conndered the reverser peid, the. money, r_edpc:m;d his owg.
lapgs, and accegted the rénungiation, by, virtue. of obllggments lopg,. priar to. thq
mhlbmqq, and,so was not qoncernged, therein, nor, any, way.ia. mala ﬁdc, unlesg:
the method of the act of sederunt had. been fouowqd by the, wadspuer s credis
tors mmmatmg “his 1ph1blgon to.the reverser, th@t heg. should not pay, nor, redgexq.._
till he were called and therefore foynd Drum was, Qot, in.m4lg fide, neither by
the :,r.}hbxtloxl nor sg,su)e, neither, of Wh;ch he q;a&qbllgcd to take notice of,,v\
though the hferentnx pgsg;s,sed, afnd foy, th(gfse. reasons sqst,a;nqd the renypcias
tign. And t}%e Lords :have oft found basg infefments. granted by, wadsetters do
not, hinder mdunptxon 28th November 1635, the Relict of Mowat against:



