SUBSTITUTE AND CONDITIONAL ;NSTITGTE\ 14851

1697. February 28. . :
- CHRrIsTIAN Drckson, and WirnrLram MarrLanp, now *her husband against

JANE'T STEVENSON, and JamEs RICHARDSO# her assignee.

By her first contract of marriage with John. Stevenson, he provided his lands
and heritages, with his other goods and gear, to himsel [and her in kiferent, and the
bairns to be procreate of the said marriage in fee ; whuch failing, he disponed his
said lands and heritages to the said Christian Dmksonf his spouse, to be disposed
of at her pleasure. Of the marriage there was a son, who was served heir and
infeft, and then died. The mother claiming the lands as next substitute, adjudged
the same from her -husband’s heirs, on the foresaid clause contained in her con-

tract of marriage ; whereof they now raise a reduction; on this reason, that it was

not properly a substitution but a conditional fee, fallmg of bairns; ita est that
condition did not exist ; for there was not only a child, but he wasalso served and
infeft. Answered, There is a difference between the 1rﬂport of these two clauses in
law, liberis non existentibus, and liberis. de ﬁaemzbm ; for in the last case, esto there
were children, yet quandacungue they fail without dlspost‘ng, the next member of the
tailzie succeeds ; and therefore the existence ofa chlld‘here, and his being retour-
ed, cannot prejudge the mother’s right, seeing he deceased before the mother, and
that it was so found in the famous case, the Earl of Dunfermling against the Earl
of Callander, No. 7. p. 2941. woce ConprTION, and No. 4. p. 4078, voce Fa-
cuLTY ; Justice contra Stirling, No. 25. p. 4228. voce F1ar 5 and Oswald, No. 9,

p- 2948. voce ConprrioN ; and many others ; where \cbedren surviving, but not

to that age at which they could legally dispone, were 'found to purify the condis

tion, so as the succession devolved to the next substitute. But the Lords having
considered these decisions, they found them only in the case of returns of tochers,
and substitutions, and not of a conditional drsposxtlon, as this here was, otherwise
she behoved to enter heir of tailzie, and not summar}ly adjudge ; and therefore
they reduced her adjudlcatlon quoad the fee.

Fol. Dic. v. 2. f1. 396.

Fountainhall, v. 1. fu. 7'70.

1704 No'vember 24. :
MRs. ANNE GILMOUR, against SIR ALEXANDER GiLmour of Cralgnnller, her

Brother.

~ President Gllmour, by his bond of provision, obl}ged his heirs to pay Mrs.
Anne, his daughter, first. 10,000 merks, and then 2000 merks more, at her age of
fifteen, but with this quality, that if she died before that term of payment, or be.
fore year and day after her marrlage, in that case, the prmc:pa[ sum should return

to his heirs, and the provision expire and be extinct ; [but so it is, though she be’

past fifteen, yet she is not married, and so has no rxght to uplift the prmcxpai sum,
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