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 tion of his predecessor’s deed ex cajm‘o lectz, nor the appal'ent hmr hxmself un~
less hé were served heir. - .
' Go.gford MS No 854. p. 540. B

~

HAKL ’a‘nd’ AN‘STRI'JTHER »ag&z‘mz BLAIR. B
HarL and Gizel Anstruthéf hétvmg an mfc&ment of annoalrent upon some
" ténements in Perth, _belotiging te the deceased Robert’ Conqueror ‘they pursue
Jean B]alr his relict, liferentrix of these’ houscs, who had suffered them, for want
- of repair, to fall ruirous, either to find caution to uphold them in terms of the act
. of Parliament 1491, c. 25..and 1533, c. I 5. or else tocede the possession to them,.
upon their finding caution to pay the rent, after deduction of the annualrent of the
sum to be expended by them in rcndcrmg them habitable. Allegcd Such an
acnon is only competent fo fiars and heritors of lands, as appears by the tenor
of. the acts founded o), so that creditors havmg only a serwtude cannot pursue
the same till first they- ad_]udge. which gives them a nght of property. . Ap-
swered ‘This action is not only founded on the. statutcs, bat also on the com-
mon law, whw' usfructus est _1us utendl ‘fruendi salva,rei substantia, and
there is. caytious qfruu‘arm exacted to preserve it from destruction or_ cmbezzlc-
ments ; and it were strange, .where apparent heirs lie by,.if creditors to the va-
lue of the lands had no r,cmedy a,gau\lst a hfprentnx suffering. houses to decay,
rather. thdﬂ be at the expcnse of - upholdmg ‘them.” THE. Lonps found the an~
nualrcntcrs had 2 suﬁicxent title to pursue this action, ‘though 'they be not ex-
grcssed in the -act of Parhamcnt; cited 3 yet found the rchct hable on the v
grounds of the common law. : :
Fol Dw. S 2 p 79 Fountamﬁalf v, 2. p 809...
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CREDITORS of KINFAWNS agam:t _His- Knuc'r and Cmmnm. Lo

-

- -2859.

A PARTY marrying an hcn‘css, and bhngmg Wlth hima. stock of money into the
_family, in contemplation whereof her father, in thexcontract, allows a facul‘ty

to his said son-in-law,. to burden the estate witl -a -certain sum, a a. provision
to.a secend wife and children ; and he havmg accordmgly cxctced .that. facul-

ty, which the Lorps found he had sufficiently done by marrying again and-be--

getting ‘ehildren ; in-a compctxtmn “for the sum betwixt his Creditors and the -
Ke:hct and Children, the Lorbs: found ‘the faculty. personal and therefore pre- -
fefred the Children to the Credltors, there being here & jus quasitum to tha&;

chxldren of the second marnage.
Fo‘l. Dic. v. 2. p 8o. Fountamhall‘-
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A liferenter -
.was pursued
by creditors
on the estate,
who had in-
feftments of
annualrent,
but had not
-adjudged, to
uphold the
haquses in * °
terms of the.
statute 25th
1491, and 15th
1535, or cede
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tained; tho’ -
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