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vNovember 1666, Chein, (No 4. b.t.); 13th ]anuary 1672, Malfter of Salton,-

(See HER PORTIONER) ; 22d July 1664, Livingfton, (No 6. b. ¢.) ;- and lately a
defence of prefcription, (which is the very cafe in hand,) was repelled betwixt
Thomfon and Archibald.—Replied, "Tis very true, the' Lords. will not ftop ad-
judications on every allegeance, where the purfuer is a true creditor, and the
apparent heir’s contingenty in blood is: notour, and- there. is a general fame that
- land once belonged .to their family ; but where none of thefe appear, and where
there is no ftriving for diligence, but ’tis the firft adjudication, and o no per iculum
inymiora, the Lords: will not éafily pafs fuch adjudications ; and my Lord Stair,
part 2. tit. 2. thinks; in fuch cafes, fome evidence{hould be given of the intereft
in the land.——Tug Lorps found, Where adjudications. are fought on apparent
heirs bonds, and -there’ is' no notoriety of their predeceflors having been heritors
.of: that land, and " that there is no concourfe ‘of -creditors ftriving for diligence,
‘there' ought to be no decreet. of adjudication, till they give fome document that
they_once had right to the.land craved to be adjudged, by a fafine, or fome other
ev1dent and that he had a contingency in blood. .(Ses ImProBATION.)
: ‘ el Fol. Dic. v. 1. p. 12.  Fount. v. 2. p. 41.

17oo Sune 21.
Lorp ArcuisaLp Hamirtow, amd S jAMEs OSWALD, against SIR CHARLES
Murray of Hadden. :

e TR ey U . L
Lok ArcHiealp, ds creditof of Hadden, raifes an adjudication of his lands for
‘L. 300 Sterling. . Atcalling, Sir Gilbert Elliot of Stobs. compears,-and alleges,
‘theresgan. be(no adjydication, . becau;fe Hadden was denuded of. thefe lands in my
;favoure, by an u‘redeemable, dlfpoﬁn‘op, wherecm Iam pubhcly infeft, under the
great feal 5 fo you.cannot, adjudge my, lands for Hadden s debt.—Anfwered, 1
will not debate your rlght hac loce, though it be but recent Wlthln thefe two or

-three years,: and from a father-in-law to his goodfon;- -and {o hable to much fufpi- -

- cionsy my: fup;qaa;y proceﬁs of ad_}udlcatlon cannot. be ﬁopped bac ordine, .but I

,muIt be alIvae,d to go cn, fefervmg your: defenqes and nght com‘m executignen,

PR AU A

ord,s dﬁculed fo zﬁd“ November Iﬁéﬁ, lemgﬁon qontm Lord F orreﬁer and Cle-
_dltprs of, Gr,a.nge; (No 6. b L) wherc’ the Lm;ds admdge—d thgugh, it wa;s, m-
, ﬁru&ed by B, back: bond, ,that the debtors nght ‘was. iny a truﬁ, only, they
quahﬁed it to be burdened with, 1he back-bond., Yea, on the 15th November
16606, Ghey,pe oonirg Chr,lftw, (No 7,.b, §-). they ad,}us}geq,glmply -—Replzed, If 1
were delaying, ‘then it were unreafonable to ﬂop the adjudication; but I offer
inflanter to produce all my papess i in the reduction, and to inftru&t my undoubted
right to the lands, and ‘debate preference ; and whether my right be recent or
old, non refert, feeing I can inftrud its onerous caufe, though inter corywzﬂas, et
Bb2

when 1. come rto fegk poﬁ‘eiﬁo,gl,,qn purfue for malls and duues 3. and that the
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other creditors to adjudge : And you have no prejudice, feeing there is none be-
fore on this fubje&. The Lords confidered it was hard to put creditors to de-
bate in imitio their authors or debtors right, which might be abftraced or ¢on-
cealed ; and therefore they may adjudge at their peril, whatever they fuppofe be-
long to their debtor ; and afterwards, if you have a right exclufive of mme, if 1
by incident diligences cannot recover what may elide it, then you'll be preferred,
Others thought it extravagant to let him adjudge other men’s lands, under the
pretence of being his debtors ; though it is an ufual pratice, where lands have
been fold off many years ago by my predeceffor; yet I the apparent heir will
grant a bond, whereon adjudication may follow againft me, and thereon I may
eall for reduction of thefe ancient rights ; only, in Inverebry and Forbes of Tul-
loch’s cafe, ‘again{t Ballogie and others, 4th February 1699, (No g. 4. 1.) the
Lords found he behoved to adduce fome adminicles of his contingency in blood,
and of his predeceflors being heritors of that land, being # re antigua. Tu

Lorps hete refufed to take in ‘the reduction fummarly, efpecially Stobs being
minor, and therefore adjudged, referving-all Stobs’s defences contra executionem..

Reporter, Mersington..

Fol. Dic. v. 1. p.12.  Fount. v. 2. p. 98,

B ]

17047, March 19.
Tromas Bucaanaw of Sandfide, against The Marquiss of MONTROSE..

TroMAs BucHanan having obtained a decreet of adjudication of the eftate of
Buchanan, upon a bond granted by Janet Buchanan of Leny, apparent heir to:
the deceaft Laird of Buchanan; the Marquifs of Montrofe craved it might be
flopped, in refpe@t he was content inftantly to debate and exclude the apparent
heir’s intereft in that eftate..

Anfuwered for Sandfide, "Fis a novelty to. flop a decreet of adjudication at the:

_ inftance of a third: party upon: pretence of excluding the debtor’s right : For an:
“adjudication is the only title whereby the creditors of an apparent heir can -quar-

rel third parties pretences, or force a production of their rights. Yea, the debtor:

- himfelf bas not been allowed to propone defences to exclude adjudication, and

hinder completing of the diligence : Much lefs can any third party pretend in-

tereft ; and if it ‘were otherways, it would be very inconvepient to .creditors.

whofe diligences are preferred according to dates.
Tue Lorps allowed the adjudication to go out, referving the Marquift’s intereft
conlra executionemn..
Fol. Dic.v. 1. p. 12, Forbes, p. 156.



