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the price.—It was answered, That there was no deb¢ confituted againtt Glafs
before the difpofition, but by a proeefs long after the fame.—1It was replied, That
the procefs did not conftitute, but .declare the debt ; but the debt was conflitute
before the bargain for the feeds, which did imply warrandice againft latent infuffi-
ency: And fuppofe the bargain had been after the difpofition, yet it being be-
twixt two good-brothers, without a caufe onerous, it muft be prefumed to have
been a contrivance animo fraudandi, to let Glafs go on to trade and to deceive
him ; and in cafe he {hould be queftioned, his good-brother fhould enjoy his tene-
ment, as was found in the cafe Street contra Jackfon and Maffon, Stair, v. 2.
p. 197. woce Fraup, where a difpofition hy a father to the fon was reduced upon
debts contracted thereafter ; and the like, Reid of Balloch mills contra Reid of
Daldilling, Stair, v. 2. p. 144. and 234. vace Fraub. BT .

TuE Lorps found the reafons of redudtion: relevant; that the bargain for the
feeds was before the difpofition, or though pofterior, that the dif] pofitiori was made
upon the fraudulent defign alleged; but found it not inferred, becaufe it was
granted to a conjunét perfon, unlefs he were partaker: of the fraud ; therefore
found the contrivance only proven by writ or his oath ;. but if other pregnant
circumftances in fa& were adduced to infer the contrivance, the Lords would
confider the fame. : C S

Fol. Dic. v. 1. p. 74.  Stair, v. 2. p. 710,

or

17c2. Fuly23. o : o :
" Jamzs Max Merchant in Dundee against ANDREW Waziws, and Ornzxs,.
' his Credifors. '

Fue faid Andrew Walls being debtor . to fand'ry perfons, he; en the r4th of -
February 17c0, grants a difpofition of the' wholé ware of h’isv—'ﬂxo'p, and pleni{hing.
of his houfe, and other moveable debts, in favour of fome particular creditors
therein named ; and the very fame day there is a bill drawn on- him; payable to
James Man, another creditor, but not contained in the difpofition forefaid, which
is aceepted by the faid Andrew Walls, but without any date ; but it is protefted
on the 15th of February for non-payment. After this, Walls leaves the town of
Dundee for fome weeks, and then returns, and is imprifoned by fome of his credi-
tors.  This being the cale, James Man raifes a declarator of bankrupt againft the
faid A. Walls on the 5th adt of Parliament 1696, and thereon concludes reduction.
of the faid difpofition made by him in favour of fome particular creditors to the
prejudice of the reft ; and he founded on this new a@, in regard the a& of Parlia-~

ment 16271, again{t fraudulent alienations of bankrupts, will not comprehend: this

cafe, the difpofition not being te conjuné perfons, nor did it want onerous caufes
nor Was it in defraud of amy diligence done by James Man, anterior to the difpo-
fition quarrelled; but he contended it fell precifely within the terms of the faid
Iaft act 1696, becaufe it was in prejudice of him, a creditor ; and after he was un-
der horning and caption at another creditor’s inftance, though not ‘at his, and
that he was then infolvent, and fled, and abiconded. Alleged for the creditors in
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7.~ difpofition, 1m0, You, James Man, have no title nor intereft to purfue this
declarator, becaufe' none can purfue a reduction of a difpefition made for onerous
eaufes, but he who is a creditor at the time of the faid: difpofition-; but ita ests
you was none, for- your bill is only dated the fame day of the difpofition, and
bears-an acceptance without any date ; and being a mandate, it conftitutes no
debt till acceptance, which can’ only be known by the ‘proteft, which is on- the
15th of Fébruary, a day pofterior to the difpofition. _nswered, 1mo, Pofterior
creditors have been allowed to reduce anterior fraudulent difpofitions, as was de-
cided in-1673, in the famous cafe of Street againft Jackfon and Mafon *: but, 24y,
The acceptance wanting date, muft be prefumed to-have been the very fame day
of “the bill, feeing they both-dwelt i one town, and it might have been eafily
prefented and aceepted within an hour after 'its fubfcrlbmg Tre Lorps did

not fuftain the prefumption, that the acceptance was of :the fame day’s date with-

the bill, unlefs it was otherwife proven ; and found he was not creditor to Walls

till acceptance, and which being pofterior to-the difpofition, he had no intereft to-
quarrel the fame; which could only be-done by anterior creditors, unlefs he could-

aftru&and fortify his bill by fome grounds of debt owing-by Walls to him prior
to the fame.  2do, Alleged for the defenders, That the hommg and caption pro-

duced being only on general letters for the excife of:brandy, isnot equivalent to

the diligence required by the sth-a& 1696, which.fheuld be for fome obligation

of debt, or on a decreet ; whereas general letters-are prohibit by the 13th-act of -

Parliament 1690, and go of courfe for any branch of his Majelty’s revenue.againt
the beft merchants in- the kingdom; and-can be no qualification-of. bankruptcy.
Answered, vmo, The a& ‘of Parliament {peaks of a-horning and caption, without

making any diftinétion ;- et ubi lex non distinguit, non-est mostrum distinguere. 2do,

It is not horning and caption- alone: that infers the conclufion -of bankrupt, but it
mift-be conjoined with infolvency at the time ; and-fome of the alternatives of the

faid a&, as his retiring to the Abbey, flying, abfconding, deforcing, &c. THE Lorps -
repelled the defence, and found the horning fufficient.  3tio, Alleged, The with-.
drawing proven was not in the terms of the a& of Parhament but only he went
to the country to get in fome debts owing him. But the Lorps having advifed .

the probation, found it was to evite imprifonment and other dxhgences that he

retited,. and fo reduced the difpofition, James Man the purfuer provmg he was a.

creditor anterior to his bill. Tuxr Lorps were the. mere circum{ped in deciding

this. cafe becaufe it was. amongft the firft’ purfuxts tHat have been founded on that -
late aét of Parliament, and it was fit to cledr the fdme for the future’ ( “This cafe .

referred to.in Se€. 1. of Divifion 3. A. 7. and wore BiLis of ExcranGE.)

November 7:—1Ix the adtion mentioned, 25th July 1702 Man contra’ Andrew -
Walls and his creditors, the Lorps having there found that’ he could not quarrel :
the difpofition, becaufe- his bill whereby he was creditor; and. his proteft, were -
pofterior thereto, unlefs he could aftru& the onerous caufes of his bill to be fome -
debt anterior to the difpofition ; John Man, for proving thereof, adduced. fundry -

* Stairy v. 2. p. 197, woce Fravo..
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witnefles to aftru@ that he had delivered to Walls. feveral quantities and parceis

~ of merchant goods fome time. before the date of the bill, and which were the

caufe thereof : Againft whom it was ofjected, That no witnefles could be received
in ‘this cafe, .but he behoved . to prove the onerous antecedent caule of his bill
scripte; elpecidlly feeing the interlocutor in the:act did not determine the modus
.probanidi, and that e’ feemed to have elected that manner of probation by writ
. himf{elf, in:{o far.as he had cited fundry perfons to depone on the baving of An-

_drew Walls’s count:books, whereby it would appear he was creditor &b ante to

the difpofition. - Answered, The a&t-was indeed . indefinite, without determining
the manner of probation, but that made for him ; {eeing where the modus is not

fpecified, law.always underftands. to be:prout de jure; and his calling for the

count-books was no palling from his probation by witnefles, -{feeing ke may ufe
both. Replied, If you have declared your manner of probation at the time of
making.of the att, and offered to prove an anterior ground of ‘debt by witnefles,

- then I would have elided-it by this anfwer, . offering .to prove that.the faid debt
was fatisfied by Walls adiunde, arid {o could not be the onerous caufe of the bill of
exchange, from which I.am .now .precluded. Taz Lorps confidered,:that in ad-

- miniculations.and aftructions of this nature,. they did not require a full. and pofi-

tive probation ; and that where a bond is quarrelled, .as granted on deathbed, or

- as being holograph,-and fo prefumed to be in lefo, as not proving its own date,

‘they ufed to {uftain .a reply, offering either to prove an antecedent ground of

_ debt prior teo the ficknefs, or that the writ was feen and read by feverals before

contracting the ficknefs whereof . he died, -and. that both thele are in ufe to be
proven by witnefles : Therefore the Lorps repelled the objection, and allowed the
witnefles to be received ; but would not permit him both to prove by them, and
likewife to call for writs, unlefs it were quoad diftinct articles ; and therefore or-

- dained him to elect any of the two he pleafed, but not to make ufe of both guoad
- the {fame points. . (See PRoOF. See'DEATHBED.)

‘December 2. 1704 —In the action mentioned 7th November 1702, purfued by
John Man againft Reid, Maxwell, and the other creditors-of Andrew Walls, the

- difpofition being reduced as granted within fixty days of his flying, this new
_ point was ftarted,: that the difpofition was only reduced in {o far as it was a par-

tial gratification and preference of -one creditor to another, -but .could not hinder
the receivers of  the difpofition to come in pari passu with the other creditors-ar-

refters ; forif we had not relied on the faith of the faid right, we would have

~done diligence:as foon as you ; but we fuppofed our difpofition to be good, and
therefore negleGted. any farther {ecurity : Neither could we arreft in our own
hands the goods difponed to us in. property ; and the Lords in many parallel cafes
have found where parties have been put in tuto by a right, then looked upon as
valid, if ex post fa[lo it come to be annulled, it has been fuftained fo far ad bunc
¢ffectum as to bring them in equally with the other creditors who did diligence ;
as on the 25th of July 1672, Gray contra Gray *, a hufband of an heirefs having

* Stair, V. 2. p. 109. voce DEATHEED,
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adifpofition from her father,. and: that being veduced, yet the Lords fuftaimed it Ng ¢ 13
te give him the liferent and courtefy, theugh-his wife was .never infeft, becaufe L
it was prefumed, that if he had not got that difpofitiony he-would have infeft his
wife, asheir, and fo have got the courtefy. 2dp, In the cafe of Kinloch contra
Blair, No. 14.. p. $89. a difpofition reduced by -an.:adjudgér,: yet -was fo * fap
fuflained as.to'bring in the receiver of it {though'he had hot atjudged) pari passu -
with the adjudger, on tliis phin prefumption of: law, that if: I had not got the
faid difpofition; I would -cértainly have adjudged within: year: and -day of you.
3tio, They cited: Balmerino’s eafe; 13¢th February 1662,* whe being -the! Earl of
Somerfet’s truftee, and- puifued by Bedford, he was-allowed: ‘tetention- of what
debts were contralted ‘afterwards, even agaiinft a fingular fucceflor:” Anfrvered, -
The a&, of patliament 1696, defining notour bankrupts, -declares fuch difpofitions -
made within 6o days of their breaking to be fimply void and' nwull inthemfelves, -
et quod ipfo jure nuilum est, nullos sortitur effectus ; and if the. receivers of fuch
difpofitions-were fo far courgenancad and fupported as to bring them in pari pas-
su with the other creditors, every bankrupt would be courted by fome of -his-cre-
ditors to-grant fuch difpofitions; ‘knowing that,: at‘the worft,. they would come in -
equally. with-other creditors meglé@ed: by the: bankrupt; but who: had - prevented °
them in affecting the: fubject by doing legal diligenge:.- . And, as. to the’ deéifians
cited,. they were ftretches ofithe Lords officiam: nobile, in fupplying their omiffions, -
which are not te: be: drawn-in example.~~Txz Lorps found:the-difpofition. fimply -
noll, and that it could:not even fubdift to bring them in’ parépassu; and. 6 pre- -
ferred the arrefters. .’ In thiswiprocefs: it was fasther urged-for thefe: creditors who -
had carried on-thisreduction-on ‘the head: of bankruptcy; that -they having- re-
moved this middle impediment-of the difpefition eut:of the way; they ought to -
have the-expences wared out in-this precefs; over and: above thenr debts, as is -
dene in rankings, and:the fale of bankrupt’s lands;. this: being. as:-profitable to -
the ¢treditors. behioof - as:thefe common ations are.. It.was not determiiied at this -
time; but.was. afterwards. refufcd in thlS procefs. (Referred to'in Sedtion 8th,

Divifion 3d, 5. 2.)
Fal.—_Dwr. X 3 ﬁ. 74. Foumawha]l, U2 2P E50, 158, 244 ¢

e S - SECT. XV,

Of:Alienations to fingular Sﬂcce{foi*é, .

1672. - Febragry 6.~ Doctor-Hay against MarJorY Jamison.

DOCTOR Hay purfues a reduttion of a tack for two nineteen years granted by No 1 4.
Patrick - , his debtor to Kinnaird his {poufe, of the-lanid-of Attroch, for ff ;g;’g“l‘l’“

20 pounds yearly, and payment of the teind; the narrative of the tack bears, tous right,
that he had given a promife before, to grant the fame, whereby the benefit of the v f?,‘iﬁiﬁf

# Farl of Bedford againft Lord Balmerino, Stair, v. 1. p.-101, vece MuTvarn ConTRACT.



