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s63u Fuly 28. Remr N APTER agamst Jonw Rar,mcx. -

Reszg;r NapIER being gncarcerated upon a horning, got the samc r.cduced a-
gamst Mr Rollock, upon gh;s xeagon “That his cedent Agnes Lyel, at whase io-
stance the pursuer was denounced, was cloathed with a husband the time of the
cha,rgc and denunmatlon used by her agamst th; pursuer ; so_that aIthough the
dg:bt was owmg to her, yet shg could not have used any, execution a.gamst the
ﬂcbtor thhout her husband’s consent.and concurrence, "And this was_found,
though the defender alledged it did, not 1mp0rt much seeing thc hus-
‘band was yet content to allow of them ; for it was thought it being null ab ini-
o, conld not be helped by his posterxor consent, espemally the vmfe bemg at
the t.lme dead RS BV

.Fol Dic. v. 1. p 405 Spottz:wood p 159
* * Durlc repoits’ the sarne case :

"RoBerT Narier pursmng a reduction’of a hormng executed against him, at
’the instance of a woman' called Lyel, to whom' the said Robert was bound ina
‘5um contained in ‘his ' Borid: givenr to her; and Whercto the said Mr John was-
“madde assignee, upon this' reason, because the letters of hormng were raised and
executed at her instance, she then having an husband, and the letters not raised.
at his ifistance, nor the char ge used and executed at his instance.  This reason
was found relevant, and the exception repelled, bearing, that the wife might
seek her own proper debt, justly pertaining to herself, without necessity to
raise the letters at the husband’s instance, seemg the husband did never oppone
thereto, so long as they lived together; likeas niow the wife being dead, and
the husband being living, consented to the charger’s letters, and denunciation

following upon the same ; which was not respected, but the horning reduced for-
the reason foresaid.

Durie, p. 602..

- N

¥702. Fanuary 29. HerBurN qgainst BLar’s CHILDREN:

I rerorTED the competition betwixt Patrick. Hepburn; arrester of a sum.due
by the Laird of Lundle to Thomas Raw, and the Children of Dean” of Guild
Blair, as donatars to the said Row’s escheat ; who edjected against Hepbum s
arrestment, that it was null, in so far as the ground of the debt. bemg a bond
granted by the said Thomas Row to. Mary Jack for 400 merks, wherein she is
‘designed spouse to Patrick Hepburn. apothecary in Edinburgh, and so it was his.
Jure mariti, yet she raises hormng on it singly in her own name, and arrests
in Lundie’s hand: likewise in her own name, without mentioning the con-
course of her husband ; femme coverte can do nothing validly in judicial

acts without her hquand this arrestment was clearly null..  dmswered,,

No 252.
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The writer by mistake had raised the horning in her name only, which inadver-
tency gave rise to'the messenger’s falling into the -same error< of arrestiig in
her name, without mentioning the husbaqd for his interest ; but this defect was

fully and abiindantly supplied by the: 'sumihons of furthcommg raised in his
‘name, as well as his wife’s, which rechntegrates the arrestment, and accomdmgly
the decreet goes forth’ in both their names, Replzed Nullities cannot be so
‘made up ; for esto'a woman should mhfblt m her owti name, would the husband
\pursumg a reductlon ex capiic znbzbztzonz.r vahdate that null mhxbmon * For'a

married Woman has’neither - persona .rtandz in judzczo for pursuing noi- defendmg,

‘except where she is authorised by her hus’band and, if he refuse, on apphcatmn,

the Judge can “noininate another as her curator § and so'it is "done in the Parlia-
msnt of Paris, and -it has been so décided with ‘us, gth and 1oth' of Jandary
1623, Marshall, No 245. p. 6036, recorded both by Haddington" and Durie :
And the Husband’s posterior concourse was ndt found found sufficient to validate
letters raised by the ‘wife, 27th July 1631, Rollock, No 252. p. 6047. Tuk
Lorps thought a wife might be considered as a minor ‘gui potest meliorem suam

.conditionem facere sine auctoritate curatoris et tutoris, and that his subsequent con-

sent validated the act; -and that her not being integra persona, in Judzczo withe
out her husband, was mtroduced in his favour, and so ought not to be dctorted
to his prejudice ; and therefore repelled the nulhty, aﬂd sustained the at'rest-

‘ment, :
Fol, Dic. v. 1. p. 406 Fountainhall, v. 2. p 141.

SECT. IIL
A Wife may prosecute her Husband, with a Curator ad lizem.

1625. Fanuary 11. HamiitoN against Her Hussanp.'

Ax inhibition being sought by a woman called Hamilton, upon
her contract of marriage against her husband, that he should not annailzie in
prejudice of the provision, cond-tioned to her by him, by the said contract of
marriage, this inhibition craved by her supplication wus refused, because the
Lorps thought that no euch inhibitions, nor no action cou.d be sustamed be-
wmt man and wife while the marriage stands.

Fel. Dic, v. 1. p. 406 .Durze, P 155



