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ferred, becaufe he had arrefted prior to the filling up of Forth's .name in thefe

blank bonds, at leaft prior to any intimation of his being creditor therein; and

fo esto he had been affignee, a creditor of the cedent's arrefting before. intimation

affeas it nexu reali.-Answered, imo, They denied it was Melfort's money. 2do,

Esto it were, Cefnock was not then creditor to Melfort, not having then confli-

tute his debt of the bygone intromiffions with his efLate.-Replied to the first,

They opponed Blair Drummond's oath, bearing he filled up Forth's name by

Melfort's order, which proves the money was Melfort's. To the second, Though

Cefnock had not then obtained a decreet againft Melfort, yet he was creditor by

'the general aa refciffory in 1690, and by his fpecial aa; and had raifed his fum-

mons and arreffed thereon.-THE LORDS preferred Cefnock on his arreftment,
and decerned Blackbarony, the debtor, to pay him. See BLANK. WRIT.

Fol. Dic. v. I. p. 72. Fountainball, v. I.p. 766.

No 86.

2703. February 9.
LIBERTON and EDMINsToN, %ainst The Countefs of ROTHES, &c.

No S7.
IN the competition betwixt James Liberton of Leiden, and Janet Edminflon competent to

his fpoufe, againft the Countefs of Rothes,,and other creditors of Edminflon of epicte the

Carden, the Lords found that old Carden having difponed his eftate to his eldeli folvency of a
father grant-

fon, with the burden of fundry provifions to his other children, and particularly ing provifons

to the faid Janet Edminften, the fon's creditors could not quarrel the fame, nor his chil-

feek preference thereto, but that the father's creditors might be heard againft

thefe provifions,. either as latent or undelivered, or that parents cannot burden
their eftates with fulms of znoney payable to their children till their lawful credi-
tors be fatisfied; at leaft, that they had a confiderable vifible eftate, fufficient to
pay-all, at The time of their fettling thefe proviions, as was found betwixt the Duke
,of Queenfberry and the Children of Moufewell, (p. 961.) ; and that the father's
condition might be inquired into, whefherThfbivent at that time, yea or not; tho'
it is very hard to put creditors upon thefe indagations; and wherever the debtor's
eftate is dubious, it is jufler that -the children thould be lofers, than that the cre-
ditors fhould want. See the 3 0th June r675, Clerk contra Stuart, marked both
by Stair and Dirleton,_ith obfervations on the decifion, No 46. p. 917. The
-creditors urged the late decifion, Napier of Tayoqk contra Falfide. Fountainhall,
-. I. p. 729. voce PROvIsION to HEIRS and CHILfREN.

Fol. Dic. v. I.p. 72. Fountainhall, v. 2. p. 87.

No 8 8.

1703. July 1. DAVID REID against GRi2EL VHiTs6a, and RUTUEKao1u.DS. A wife
brought a'

By contraa of marriage -betwixt the faid Grizel and J6hn Rutherford, ihe s tochir c&
Is 2000 me".:

provided to a liferent annuity of 300 ierks out of his lands,but with this quality, She was proi

that in cafe there were children of the marriage, fhe, per varba de presenti, re.
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liferent of
300 merks a-
year, ioo of
which, in cafe
of children,
to be renou-
red in their
favour. The
tntire liferent
being no nora
that resfon-
able ;.the pro-
vifion out of
it to the cil-
dren fuflain-
ed againit an.

t r tedi.

1715. February io.
The LAIRD and LADY BLACKBARONY against The LORD. and LADY PTMFEDDEN,.

and MONTOOMERY Of MAG.BIEHILL.

HiTNTERS of Hagburn, elder and younger, were debtors to John Peter of
Whitflaid in upwards of 3500 merks, atid 'hornirg and caption raifed thereon;
and John Peter affigned thefe fums to Elizabeth his daughter, Magbiehil]'s grand-
mother. And after this debt was contraded, and diligence fo done, Hagburn.
elder made a bond of provifion, (afterwards corroborate by his fon) in favours of
Catharine 'Hunter one of his daughters for 3000 merks; young Hagburn having
fallen into difficulties,. conveys his eflate to Mr William Wallace his brother-in-
law; but the price not having been applied for payment of creditors, Elizabeth

nounced Too merks of the faid annuity in their favour allenarly, fecluding all"
others from the benefit thereof. Rutherford dying, Reid his creditor adj udges
his lands; and, in a cotpetition for the rn-ik and duties betwixt him and the
faid Grizel, the relicT, and her children, it came to be debated; whether her re-
nunciation of the Too merks accrefbed to the adjudger, or to her bairns. It was
contended for Reid, he '-'as preferable, becatife the roo merks was provided to
children then not born, but liberis nascituris, and fo only belongs to them. by way
of deftination; and as fubfitutes in a bond, who are reputed as heirs, and liable
in vaiorei to their father's creditors, as was decided 23 d December 1679, Erfkine
contra Carnegies, (No 82. p. 968.) idy, It was a fraudulent contrivance to

prefer the children to their father's anterior 'creditors. Answered for the children,
That the claufe was plainly conceived in their favour, with an exprefs feclufion of
all others from the benefit thereof. 2dly, It is not a renunciation in favour of the
heirs of the marriage, (for that would have accrefced to the creditors, and been'
affeclable by them), but of the bairns; and if it had flood fill in her perfon, her
hufband's creditors could have had no claim to it, and no more can they in this
cafe: And the decifion cited has many diftinguilhing circumfiances ; for there her
jointure was exorbitant, far above what her hufband could give; whereas Grizel's
annuity is very moderate, being but 300 rnerks, and tfie brought 2000 trierks of
tocher with' her; and in fuch a cafe the' Lbitt fbitrrd the behefit of a renunciation
only accrefced to the children, 16th. November 66A, Wat contra Ruffer, Stair, v.

I- p. 3C 8. voce PERSOSAt and TRA smsiBLt; neither' is there any fraud, but a
jufl, equal, and open bargain, and ndwire flowing from their father, and fo not'
fubjed to his debt. THE LoRDS found this provifiom fo 'exirefsly exclufive, that

they preferred the children to the creditors. 'The 1k w'as founiid lately betweei
the Laird of kinfawns and, his farher's creditor%, p. 49g. & gy6

Fol. Dic. v. i..p.. 72. Fountainball,' v. 2. . IS Z.

No 89.
A perfon, af-
ter contraa-
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and after dili-
gence had ,
been done up-
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a bond of pro-
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