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A wife being
infeft in an-
nuity out of a
house, the
YLords found
the husband’s
heir liable to
make it habit-

able, and per- .

" sonally liable
for the annui-
ty, till habit-
able.

No 76.

A house, in
the possession
of a liferent-
rix, was ca-
sually burnt.
The Lords
found the he-
ritor liable to
the liferenter-
in no more
but the an-
nualrent of
the sum to
which the
price of the

waste ground _

was liquidat-
ed, and at -

whieh he had
“sold it.
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1682. Racuzr WILKIE against HENRY Morison.

“}Qmuary 4.

INT an action pursued by Rachel Wilkie agamst Mr Henry Morison, as re-
presenting her husband, Henry Morison, for fulfilling of her contract of mar-
tiage, viz. for employing of 20,000 merks for her liferent use ; and also, in re-
gard there was an obligement in the said contract, for mfcftmg of her in an
annualrent of 400 merks, to be uplifted out of several tenements bﬁlongmg to
her husband in Edinburgh, which tenements became ruinous, and were taken
down by the defender, by order from the Dean of Guild, she did conclude,
that Mr Henry, as heir to her husband, ought to be liable to her for the said,

yearly annualrent. And it being alleged for the defender, That he, as heir to

‘her husband, could not be liable personally for payment of the annualrent, i

regard there was.no persanal obligement for payment in the contract, but allen-
arly personal obligement for infefting, and which was fulfilled, she being infeft
accordingly :—Tue Lorps found, that this being a contract of marriage, which
was contractus maxime bome fidei, the husband was liable to make the tene-
ment habitable ; and, therefore, the tenement having become ruinous by txme,
they found the defender, as heir to the husband, was liable for the bygone an-
nualrent, and in time coming, till the tenement was rebuilt, and made so that
she might have tenants thereto..

Fol. Dic. v. 2. p. 61. P. Falconer, No 15. p. 7.

#,% Harcarse and Sir P. Home’s reports of this.case are No 36..p. 8274,
voce LIFERENTER. )
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1704. Dec‘cmbcr I5. REeBECCA ADAMSON against Deax of GUILD deLSON,
LorD TILLICOULTRY reported Rebecca Adamson relict of George Graham,
merchant, against Dean of Guild Nicolsen of Trabroun. The said Rebecca
charges the Dean of Guild on a liferent-tack of a house at the entry to the
Parliament Close, to put her in possession of the same. He suspends on this
reason, ‘that the charge is most unwarrantable, seeing the tack bears she was in,
possessxon at the very time of the settmg, and so there was no clause warrant-
ing a summary charge ; 2do, Though it were turned to a libel, yet this house

' being burnt down by that dreadful fire on the 3d of F ebruary 1400, the Magi-

strates cognosced the value of the ground, and apprised his fee and property to
four years purchase, at which rate he sold it; and so it being now rebui It, he
cdn be liable in no more but the annualrent of the price he got since the time
he received it ; for ‘1t being consumed vi majore, without his fault, as the pro-*®
perty ceased during its lying in rubbish; so must her usufruct, and all other
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s'ervitﬁﬁacs do, #be pzm subjectam: ° Anstvered, She only insists for repossession,
b@mg it frodisit By e fieel; and 5 tn:sheyshare she may acclaim, there is a
notable hﬁt‘ 'laid oW bythe 1oty hiet-of Parliataent 1351, for rebuxldmg the
Bkt tetemEnts i E‘d@ﬂbﬁl‘gﬁi ‘consutred by the,English, after the victory ob-

- tdified at’ Mﬁsgbmu?gh in fHedaét article whereof it:is provided, that liferenters.

of §tté’ ‘BtirhtJands; dowswébuilt, shall have right 10.4- -third. of the rent which
thié "hide ph\d Béfépe the bdting s ‘and ishe . subsumes, .that her, “houses paid
568 ThaYKE Feurly; arnd 5o the DBean of Guild mitst pay . kes the. third . of, that
mail ever since the rebuilding, and yearly in time coming ;-and this rule has
been folléwed by subsequent: Parhaments, as by act 58th, 1573; act 226th,
1594 ; and act 6th, 1663. chlzed The act 1551 was but a temporary regula-
tion, and concerns ground-anmuaty- @@ ehaplains, and other kirkmen, by
mortifications ; and though I\gr Wllham Clark’s, ‘Waste land at the Cross, and
some others, were valued hlgher, at #ix or seven 'years purchiade,” y&t he could
get nemore bot four yeais,., and;is wﬂhng to give his oath there was nc;thcr

cuﬂukmnmcﬂcoacealmeng %gd;he Vqlways oﬁ'ered her the annualrent of that

sumi-wslam barss - found .the . chaige- unwarrantable 5 but n te’spéct of the
saspetider’s bonsent, they. sustained itas a hbe,l and found him hable in no
fore bat fhe denualrent of the four years purchasc to Whlch the price, of the
waste ground was liquidated, and for which they decerned during the Tiferent-
er’s Tifetime. . The Dean of Guild’s son, and Thomas Boys writer, being cau-
tioners in the suspension for him, they applied to the Lords by a bill, and re-
presented, that the charge being found unwarrantable, and only turned to a
libel, of consent, otherwise she behoved to‘Bave raised a new pursuit, they
were, by the law and practiques of the nation, liberated of their cautionry ;

and, therefore, craved up their bond.—Tsuxr Lorps found them free, and this -

conform to prmr decisions, cited by Stair, in His Institutions, Lib. 1. Tit, 17.
¥ol. Dic. v. 2. p. 61. Fountwinhall, v. 2. p. 247
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Hazard of | th‘e*risln’g? or falling of Money;

1540, iMay 12, - Mr JAM/ES rf’,ouus agaz‘mt fAmns Cmm.

* Grr ony landis be armafzext under rcvcrsxéun, contcnand ane certafte sovrire
of gold and silver, ke to quhom “the rcversmun 18 msud fiay rcde‘mc the lan&xs,
' 46 K 2
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