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1685. November. BurNET against Viercn.

‘Tuzre being a query proponed by Mr Roderick M‘Kenzie clerk, fhowing that
Robert Burnet writer, being cautioner for Veitch of Dawick ; and, being dif-
treft by regiftration of the bond, and horning thereon, but had not made pay-
ment of the debt ; the faid Robert, upon the claufe of relief of the faid bond,
had entered an adjudication of Dawick’s lands, that he might come in pari paffiu
with other adjudgers. The queftion being, Whether, (albeit he was diftrefled,
Tre Lorbs
found, That he might adjudge ; and that the adjudication was equivalent to an
infeftment of reliet’; and was only to take effect for fuch fums as Robert Burnet
fhould happen to pay, by virtue of the faid diftrefs; and that from the time of
his payment : And therefore, ordained the decreet of adjudication to be extrat-
ed, bearing the forefaid provifion.

Prefident Falconer, No 102. p. 72.

e S

1686. Fanuary. WiLsoN against The MacistraTEs of Dyfart.

An apprifer of the common-good of Dyfart, purfuing for the tack-duty of the
hand-bell ; it was alleged, That thefe obventions and emoluments being of a
moveable nature, did not fall under adjudication.

Anfwered : Thele are the confequences of a real right, and belong te the pur-
fuer ; as the profit of fiars would fall to the comprifer of a barony.

TrE Lorps decerned in favours of the adjudger.

Fol. Dic. v. 1. p. 10. Harcarfe, (ComprisiNg.) No 317. p. 77.

e et I — e ¢

1705. Fune 26.

ALEXANDER StUaRT of Torrence against WaLTER StuarT of Pardovan.

Warter CornwaLL of Bonhard having, upon the 27th of February 1700,
granted an heritable bond to George Dundas merchant in Leith, for the fum of
L. 10,600, payable at -Lammas thereafter, with annualrent, commencing from
the preceding ‘Candlemas, and in time coming after the term of payment, upon
which no infeftment followed ; Walter Stuart of Pardovan, a creditor to George
Dundas, did raife fummons of adjudication of that money, which was executed
6th July 1700, and obtained decreet 2oth February 1701. Alexander Stuart
of Torrence, another creditor, arrefted it gth July 1700, and obtained a decreet.
of furthcoming upon the gth July 1701. There arofe a competition betwixt
thefe creditors, each.of them claiming to be preferred upon his diligence..

«
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The firft ground of ipreference urged for’ Torrence was, That his arreftment
had been laid oni before the term of paymeént of either principal or annualrents,
at which time the bownd ' was purely moveable, and not affeCtable by adjudica-
tion. Becaufe, if George Dundas had died when arreftment was ufed, or at
any time before Lammas that year, the fum had not gone to heirs, but to exe-
cutors and neareft of kin, as being moveable in the conftruction of law, 2gth
June 1624, Smith ggainst Anderfon’s relit, (See HeriTasLE and MovEeaBLE.)
Or if he had been denounced to the horn before Lammas, and his efcheat duly
gifted and declared, the donator would have had right to it : Bonds, heritable by a
claufe of annualrent, being moveable to all intents and purpofes, before the firft
term of payment of the annualrent. And the reafon is, becaufe till then, they
are not confidered as jura fixa, but rather as fo much money in the creditor’s
hands unfettled. Now, if the creditor had intended to have the bond in quef-
tion debord from the common nature of bonds bearing annualrent, he would ei-
ther have fecluded executors exprefsly, or taken infeftment before the term;
and, feeing he did not what he might have done; Law prefumes, his defign was,
the bond fhould continue purely moveable, until the firft term of paying an-
nualrent.

Anfwered for Pardovan, That by the 32 ac, 1 Parl. Cha. IL, declaring all
bonds moveable, except where they contain an obligement to infeft, or feclude
executors, the nature of bonds bearing annualrent was not changed, but they
are only made moveable, by way of privilege, as to neareft of kin, executors, and
legators ; and therefore, where the queftion is not betwixt heirs and executors,
bonds bearing annualrent tetain fiill their nature of heritable, and adjudgeable
as before the a&t of Parliament 164x. 2do, The bond in queftion was heritable
in terms of the 32 a@®, Parliament 1661, in {o far as it contained an. obligement
to infeft, which imported the creditor’s defign to have the fum heritably fecured ;
and albeit the 51 a& of that fame Parliament declares, bonds bearing annual-
rent, whereon infeftment never followed, to be arreftable ; it provides at the fame
time, That this fhall no ways change the nature of the faid fums, nor prejudge
any perfons as to their heritable rights to the fame.. It matters nothing that nei-

- ther the term of payment of the fum, nor of the annualrent was come: For the

bond, of its own nature, by the conception of it, was as much heritable in the:
fenfe of law, the very minute it was fubfcribed, as if a&tual infeftment had then
been taken. In which cafe, it could not have been controverted, but that the
fame was adjudgeable, even though the creditor had died the very next day..
But whatever might be pretended in the cafe of a creditor’s dying before the
term of payment, that does not meet the prefent queftion: For the reafon why
fums in that cafe are found moveable is, becaufe the claufe adjected for payment
of armmualrent at the term, does not take effet in the defuné’s own time, fo as.
to make it profitable to his heir. Whereas, here the creditor is {iill alive, and
the tond carried annualrent from the date ; and fo being effentially heritable, it
matters not though the term was not come, at the time of the citation upon the
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adjudication. This is confirmed by decifions, January 8. 1624, Bairns of Cola-
nel Henderfon against Murray, (See HerirasLe and MoveasLe); July 31. 1666,
Gray against Gordon, (See-Escrear). And albeit, the citation upon the ad-
judication was before the term, the day of compearance was after. Therefore,
the bond was certainly heritable at the obtaining of the decreet of adjudication.

Replied for Torrence, There is no ground in law or cuftom for a diftin&ion be-
twixt heritable and meveable bonds, as to the effect of {fucceffion, .and as to the
effect of creditors diligence ; for, it is certain, that all bonds whereupon infeft-
ment hath not followed, are moveable before the term of payment, or firft
term’s payment of annualrent, guoad creditorem. 2do, As to the cafe of Colo-
nel Henderfon’s Bairns against Murray, January 8. 1624, the fame refpects only
the term’s annualrent of the {um, falling due after the creditor’s death, where
there had been infeftiment on the bond before : for elfe there had been no con-
troverly, feeing the current term’s annualrent is certainly moveable. And, in
the decifion, Gray agzinst Gordon, the bond did only bear annualrent after the
term, which was caft at the diftance of fome years from the date, and the cre-
ditor’s deceafe ; and was found to be heritable in favours of an aflignee, againft
the fiflk and donator of efcheat, who is odious. 2do, The act of Parliament 1661,
whereby. debts not fecured by infeftment may be either arrefted or apprifed, is
not to the purpole, for it does exprefsly prefuppofe an heritable fubje@, which in
former times was not arreftable, and allows the fame to be arrefted now ; without
prejudice to thofe that have a mind to comprife the fame in a habile way, viz.
after they are become heritable by elapfing of terms. 3tio, The whole procefs and

. decreet of adjudication muft derive its force and virtue from the fummons and

citation, which. is primus aétus judicii : Infomuch, that if the fubje® was not he-
ritable or adjudgeable, then the fummons and citation were null, and the de-
creet following thereon inhabile and incompetent ; according to the rule of law,
quod ab initio vitiofum ¢/t tractu temporis non convalefcit. Therefore arreftment
ufed by Torrence, while the fubject was affectable by no other diligence, follow-
ed with a legal and formal decreet of forthcoming, muft undoubtedly be prefer-
ted to Pardovan’s adjudication, upon a citation when the fubject was incapable
-to be affeéed by fuch a diligence.

Tue Lorps-confidering, that by the 51 a&, Parliament 1661, heritable fums
before infeftment actually taken, were capable either of arreftment or adjudica-
tion ; and, -that it-was the intereft of creditors to have as many ways as law can
allow,to affeé their debtors eftates ; therefore, they found the heritable bond ad-
judgeable before the term of payment, as well as-arreftable.

Alleged for Torrence, That he ought to be preferred on his arreftment, though
pofterior to the citation in the adjudication ; becaufe, citations proceeding upon
blank fummonfes, clear nothing of the purfuer’s defign, and put no reftraint up-
on the receiver ; all their effet being only to render the fubjeé litigious ; where-

-as diligence of arreftment, how foon laid on, is a nexus realis ; the copy bears ex-

prefsly the ufer’s intention, and puts the receiver in mala fide to dilpofe of the
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fubje affected. "So that the act of Parliament 1672, declaring citations of ad-
judication equivalent ‘to a comprifing clothed with infeftment, is only under-
flood to take effe& in ‘a competition- with voluntary rights; and not'to pre-
judge legal diligence, fuch as arrefiment ; 1ft February. 1684, competition
* betwixt Anderfon and Crichton, (See No 6. 7. 79. .) For if a fummons of ad-
judication, were a diligence of that nature and efficacy, to draw back the fub-
fequent decreet to its date, an adjudger would have right to all the fruits, accef,
fions, and profits, from the citation; whereas the decreet carries only right to
thefe from the date of it, and is but effeGual from that time as to the benefit of
year and day, ‘and coming in pari paffic with the firft effectual adjudication. Ar-
reftmerit, on the other hand, doth {o fix the fubje@ of it, as the decreet of forth-
‘coming is always effectual, and carries the profits and confequences from the time
of the arreftment, whereby the property {eems to be tranfmitted. For the defign
of a forthcoming, is et fo much to complete the right acquired by arreftment, as for
declaring, that the arrefter hath not paft from his diligence, and for certiorating the
debtor, in whofe hands the arreftment was ufed, and to lay the foundation of dili-
genceagainft him. Yea, an arreftment ufed before the term of payment, hath been
preferred to an apprifing obtained before, and completed by infeftment after the
term, before the decreet of forthcoming ; July 2. 1667, Litfter against Aiton and
Sleich, (Stair,v. 1. p. 467: See ComperrTioN.) Where it might have been
pleaded, that the apprifer had the firft complete diligence; and the arrefter had
no benefit of the priority ; both arreftment and apprifing being before the term
of paymient'; butyet the decréet of forthcoming was drawn back. to the date
of the arréftment, and preferred to- the intervening complete diligence,: by ap-
prifing and- infeftment. So that the common brocard of prior tempore potior jure,
and of the firft inchoat and: firt complete diligences, are not to be mentioned
here ; for thefe take only place in competition of diligences of the fame kind;
that are effeGtually completed after the fame manner. 2do, As Forrence’s decreet
muft, for the reafons forefaid, beconfidered m law, as of the fame -date with- the
arreftment, and therefore, prior to the decreet of ad_;udicatlon fo he-was in
curfu diligentice from the laying on of his arreftment, and per eam non jfletit, that
his decreet of forthcoming was not obtained before: the other’s adjudication ; and,
if the courfe his forthcoming required, took up more time than Pardovan’s ad-
judication ; that ought not to prejudge him, a lawful creditor, who was never
in mord. ‘

Anfwered for Pardovan, The c1tat10n, upon the adjudication, is a- dxhgence af-
feding the fubjed, as really as arreftment doth that which is arrefted. And, an
execution of arreftment, is a general arrefting all fums of money or goods in

fuch a perfons hands, due, or belonging to the arrefter’s debtor, for fatisfying the

debt, which was the ground of the arreftment. . The notion, that arreftment

lays on a nexus realis, has no foundation in our'law ; and, the contrary is clear .

from many inftances ; as a creditor may poind, notwithftanding of a prior ar-
reftment ; a fecond arrefter, infilting with diligence, in his forthcoming, is pre~
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ferable to the firft, who has been i mora ; ‘and, arreftment upon & depending ac-
tion, may be loofed upon caution. But-an arreftment is only a legal prohibi-
tion, to alter the condition of the thing arrefted, or to pay the arrefter’s debtor.
And if the perfon, in whofe hands -arreftment is laid on, happen to die before
complete diligence by forthcoming, the arreftment falls to the ground, and the
defund’s fucceflor may fafely pay and difpofe of the fubje@ arrefted ; which
feems inconfiftent with the nature of a nexus realis. 2do, The ac of Parliament
1672, makes a citation upon a fummons of adjudication, equivalent to an ap-
apprifing with an infeftment thereon ; fo that the citation in the adjudication,
was a complete diligence without the decreet, at lealt preferable to. the inchoat
prohibiting diligence of arreftment : Which is clear from the 51 a&, Parliament
1661, that introduces the privilege of arrefiing heiitable debts, not fecured by
infeftment : For there it is exprefsly declared, that the a& is without pigjudice to
the comprifing of heritable fums, by fuch as think not fit to arrefl; whence it
follows, that every fiep of diligence, in the compriang or .ad;udication, prior to
the other diligence of arreftment, is alfo preferable. The fingle decifion 1684,
does not meet the prefent cafe. For there arreftment was laid upon the bygone
rents of lands, in the hands of tenants, and was certainly prior to the cita-
tion upon the fummons of adjudication: Seeing the Lords found the citation
ought not to prejudice the arreftment. But our queftion is about the flock or
fubjed itfelf, and not concerning rents or profits; and the decreet of adjudica-
tion is prier to the fentence of forthcoming. It avails not, that the arrefter was
in curfu diligentie, and could not, by the courfe of the rolls, bring in his a@ion
fooner : For fibi imputet, that his forthcoming was not deeerned as foon as the
adjudication ; feeing the former might have been fummarily difcuffed as the lat-
ter was, upon application to the Lords, reprefenting that the common debtor,
had not perfonam ffandi, by reafon of hornings and. captions. Now, adjudica-
tion being a proper diligence for affecting the fubjeét, and the legal fteps of form
being obferved ; if it fell to be decerned before the forthcoming could be
brought to a period, it is a privilege allowed by law to the ufer of that way of
diligence ; and, the arreiter, whe chofe rather to profecute his claim by a more
tedious method, has himfelf to blame, if he find not his account in the proce-
dure.

Replied for Torrence : Arreftment is certainly a more fixed and {pecial dili.
gence than a fummons of adjudication, which mentions no fubje, tells neither
where nor by whom due, and differs fomething from a denunciation of apprifing.
The nexus realis of an arreftment is not carried {o high, as to be like a real infeft-
ment upon lands, but is only pleaded as a piece of diligence, effectual to draw
back the decreet of furtheoming to the date on it, tanguam ad fuam caufam ;
which effect a fummons of adjudication has not. Though a creditor might poind
without regard to a prior arreftment, that does not weaken the neaus, as to the
other effet in a competition with an adjudication : but only argues. that poind-
ing is a diligence of a diftin¢t nature from both; being a decreet and prefent exe-
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cution at the {ame thme, whereby the fubje&t asrelted is taken away, that it can-
not be made furthcoming, But where the fubje@ continues extant in the debtor’s
hand, it muft be made furthcoming, cum omui caufa, from the date of the arreft-
ment : And, if a fecond arrefter be preferred to the firft, it is becaufe the firft has
‘been negligent ; which zannot be charged upon Torrence. Nor is his arreftment
loofable upon caution 5. and, if it were, then caution comes in place of the fubject,

as an equivalent, Arreftipest muft be renewed upon the death of the perfon in |

- whofe hands it was ufed, that the arrefter may not want a party ; and, as there
is no reprefentation in fucceffion to moveables, fo they are not fo permanent as to
contimue affecbed by diligence, commenced againft a predeceflor. 2do, There is
no imaginablz difparity betwixt the prefent cafe, and that of the cited decifion,
1684. It istrue, the mails-and duties were arrefted, and here a fum of money :
But that difference was-not the ratis decidendi, nor had any influence upon the
decifion, which piamiy exprefles, that citations can /only hurt veluntary rights ; and
there is no fpeciality as to ene fubject of arreftment, more than another.

' Tne Loros finding Pardovan’s inchoate diligence, by citing on his adjudication,
to' be ‘prior to Torrence’s arreftment, and the confummated diligence by decreet
of adjudication alfo prior te the decreet of furthcommg They preferred the ad-
judication.

A third ground ef pmfemnce mf' fted on by. 'lorrence was, That, befides his ar-
reftment, he had alfo the fitg: decreet of adjudication, which was a complete dilis
gence finally denuding the debtor, and excluding all fubfequent adjudgers ; the
fabjelt sdjudged being a liquid bond, never clothed with infeftment : And there~
fore "Patdb'vziné adjudication, though within year and day, could not come in par:
paffa. Becaufe, the itk of: Parliament, 166k, .does only relate to compnﬁngs or
adjudications of fubjerts, whereupon infeftment has followed ; that is, adjudica-
tions which want to be dompleted by infeftment. For an effectual comprifing
being ‘there :ftated, .aé the tule and theafure of preference, - that determines who
fhould come in pari pafii: Wihere that ftanddrd is not found, the law, cannot take
place. 2do, As Torrence is founded in the precife words of the flatute, which re,
{pe@s only comprifings whereupon infeftment. followed, " or ®he fuperior was
charged® He is allo founded in the analogy of law, which confiders adjudications
as legal difpofitions. - For, as a voluntary difpofition would have carried the fub-

je& in controverly, amd made h.complete nght without neceﬁity of mfeftment;

G R legai difpofition will fnore cextainly. do it .

“dnfusgred for Pardovan. To fingle out one inftance in a law to exempizfy and
1llaﬁ%ra§£’the famme, and make that inflance to influence the whole againft the main
defign and exprefs terms, does contradict common reafon, and the known rules of
interpretation. > Now: that all adjudications. led within year and day fhould come

in part paf, s clear, both from the exprefs-words of the fiatute 1661, while it

{peaks of compnﬁngs effectual by infeftment, or otherwife, and from the realon
and narrative-of it:  And, 1f it were not fo; the defign of the act, whxch is cal-
VOL. I T
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culated to introduce equality, as much as poffible, among creditors,” would moftly
he eladed : For a perfon, better acquamted with his debtor’s circumftances, or
inearer the place where he refides, thould prevent and hmder the other- cred}tors

of the benefit of affecting the common debtors’ means by an accident, .that can-
not be attributed to them. And to allow this, becaufe, forfooth, their debtor
has not taken infeftment on his right, is-not only againft the common,. principle
of law, but would gwe occafion to debtors ‘to- prefer what creditors they pleafe.
2do, That the a&t is to be underftood of all nghts adjudgeable, as well as thofe
whereupon infeftment follows, is not only clear from the plain and general words
of, It is flatute and ordained, That all comprifings, &c. ; but alfo from the particu-
lar word ¢ffaté, made ufe of to fignify the fubjeét affectable, which comprehends
difpofitions, ‘heritable’ bonds, and other rights adjudgeable, whereupon 1o infeft-
ment has followed. 3'tia,‘The exception, in the act of grouad-annuals, and other
debita fundi, confirms the rule'as to all other cafes not excepted. : 4t0, The
effectual comprifing’ by mfeftment is e)spleﬁ"ed\ exempli caufu ; and there was allo
this ‘reafon for naming it, rather than any other, That fince pofterior apprifings,
within year and day, of him who wared out his money in fecuring his right ‘by
infeftment, - were brought in equally with.him, it was juftly ordered, That they
{hould pay him his expences, as a {ort of recompence.

Replied for Torrence. Where the ftatutory part of an'adt, efpeCIally a new and
correctory one, is clear, cafis omiffus habetir pro.omifo, and the aét is not to be
extended to cafes not exprefled, by virtue of arguments drawn' from: the narrative,
and imaginary view or reafon of it. - For is it not rational to i'uppofe that the-le-
giflators Were not fo liable as we to miftake the redfoniand view. of .the law? It
was juft pon this ground, that the Lords of Seffion’ refufed to extend againft ad-
judgers, the a¢t of Parliament, ordaining a year’s rent to be paid to the fuperior
by comprifers, till a new law was made for it ; albeit the-thing was equally. rea-
fonable in both cafes : In regard the aét-6, Parl. 23. James V1., aneht compnﬁngs.,
allowed the compofition of a year’s duty to the fuperldr ;'and :the fubfeguent ad,

_concerning adjudications, made no mention of iti * 2ds, As ‘to the exception of
‘ground annuals, $higftiments of annualrent, and ' other debita: fundi, the broeard,

Exceptio firmat regulam in cafibus non exceptis, holds ‘good 3 but Pardovan mifap-
plies it. For here the rule is only concerting -apprifings, ‘whereupon. infeftment
needed to follow, for denuding the debtor ; and the exception of debita funds,
does indeed confirm that rule, as to all ‘other-apprifings;, that:behoved fo be com-
pleted by infeftment. But Torrence’s adjudication is a complete diligence, with-
out neceflity of either infeftment or charge ‘againft the fuperior; and fo is not te
be condidered as the firft effeCtval adjudger in the fenfe of the act of Parliament,
to the effelt of others-coming in pari paffe with him, but muft carry the . whole

fubject adjudged, ‘and tlie other adjudgers have only rlght to the reverfion of his

‘adjudieation, and to redeem upon payment. - .
Tre Lorps found, That the claufe of the a& 62, Parhament 1661, bemg ge-
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neral, comptehénding all: apphfers atid adjudgers within year and day, - Pardovan‘

and’ Tort'exrce fhould come' in part pq[h‘z *,° (See ARRESTMENT.)

Fol Dic. v. 1. p to. ‘Forbes, p. 12. i

s
172 5. Februar_y 9 -
Saran Carvyie, Relict of William Lyon ‘younger of Ei‘ter Ogle against his
' CREDITORS.

7

WiLLiam Lyon died invefted in fee of an eftate about L. goo Scots of yearly
rent § “of -his creditors only one had an infeftment of annualrent, aniwering to
the principal of L. 1000 Scots: There. were adjudications deduced againft him,
before the marrlage with, Sarah Carlyle, to the extent of L.1 1,900 Scots where-
of Tome ‘were with charges
adjudications, extendmg
mer, ,.

Upon t thefe rlghts, it was; for the cred1tors alleged That the w1dow conld pre-
tend no- nght toa te;ce becau,fe the hu{band was, at the time of the marriage,
oba:ratu; 3 and, as hc: could by 1io; voluntary conyeyance or writing, have provid-
ed his wife in prejudiee of his creditors ; neither could he, by his marrlage pre-
Judge them efpecxally ﬁnce the w1fe had brought no tocher.

1t was anfwered, That axWLfe is ‘not excluded from a terce by her hufband s
bankruptey ; but in that matter, there is in law a diftinétion made of the quahtv
of the debts, if fecured by infeftment, or not ; for -perfonal debts plejlldgj“ not
the terce : In which all our lawyers agree ; fee Stair, lib. 2. tit. 6. § 18. ¢ Terces
¢ are burdened by all debita fundi, but with no.other debts of the defund, being
¢ per:[onal though they be berztable, and .have.a provxﬁon of infettment.”  And
though 1 the hufbaud had been really 1nfolvent at the maruage it wauld make 1o
al,teratloq Afor, ﬁnce the law fhrbuls not a perfon mfolvent to marry, the prow i-
fion. of law mu{’t take place m favours of hlq wife, .

to L. 10,700, were w1thout year and day of the for-

the fupenor before the hufband’s death mu{‘t be, preferred to the tercer beeaufe
an ad Judxeatlon with a chaige is eqmvalent to an infeftment.

;anwered, That a chargc b\y the - att 1661, is made equwale'\t to mleftmem,
m the compentxon only of adAudgers one Wlth another ; but not with other rights:
lhat ‘though in that fpemal cafe a charge .is made equwalcnt to infeftment, for
1eafons {pecified in the fald a&, in other cafes it isnot ; For that aét has not faid,
, hat a eharge agamﬁ the fupenor con{’ututes a real nght far from it, an adjudi-
cation remammg ftil'a perfonfll usrht t111 1nfeftment. ., Hence it would be an er-

[ .
[ ; .

o Thts cafe i a.lfo reporfed by Preﬁdent Dalrymple, and by Lord Fountainhall,.—The report
by the one will be found under CompETITION 'By the other, under ARRESTMENT.
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