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Nc¢ 28, and that the father dispones his estate in the son’s contract of marnage accord-
* ing to communing, and so hath it in his power to exact from his son pnvately

what he pleases, against which the law most justly provides.
“ TnE Lorps reduced the defender’s father’s obligement, as in defraud of the”
- coatract, gnd that not only in so far as the same might affect the tenement -
and acres specially disponed, but also in so far as it might burden the con-
quest ; and found the defender’s service, as he1r of line, reduc1ble on minority

and 1651011. .

Dalrymple, No 23. p. 28. \
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1705. February at. Grieve against JoHN Tromson,

No 29. - -

’Sfini??m;i": By minute of contract of marriage betwixt John Thomsop and Marg\aret
iai:;‘:;l;’::‘;‘:y Grieve, John Thomson elder provides 500 merks and certain tenements, and
asum to his  John Thomson younger provides 1000 merks of his own to the future spouse in
ffi’;ca;’ndc‘;if_‘ liferent, and to the children in fee; and, by a contract of marriage posterior,
1:‘;;:; nf:e 1““‘1‘, these sums and tenements are provrled in the same way. '
prior to the John Thomson younger dispones all he had to his wife ; and, after his death,

,’t‘gggicé’isf"’ she charges John Thomson elder to pay the said sum of 500 merks: He sus-

charge from  pends, and alleges, That his son, who was fiar in the sum, had discharged the
ﬁ'x’iéﬁ’;’, ‘til:;t, same posterior to the minute ; and because there was a contract to be extended,
:ggffgoﬁ’fdfc the discharge bears, that though his father should afterwards be bound in the

bound inthe  contract, yet the sum was never to be exacted.

contract et

the sum s It was answered; The discharge was null, as contra fidem pactorum nuptz'z- :
never to bj}hc ligm, and fraudulent ; 2do, The obligement in the contract was posterior ta the
Lxacted.

discharge was  discharge, and introduced a new obhgem.—.nt whatever the discharge ~might
iii;zeii/;d;; otherwise import. - -
e "4 It was replied, The charger hath no interest in the sum, except for. her life-
' rent, as to whieh, he will not obtrude the discharg ge ; but for the fef‘ ber title
is only as assignee by her Lusband, who was the ﬁar and might freely dis-
> charge the same; and boih law and equity do favour the pursuer in exacting
the same, because he was drawn to exorbitant terms for his son’s satisfaction,
whom he saw to be a-tender weakly person, not likely to survive the tharriage
long, as it-happened ; he got ‘rbu': a sma!l poition, which was to return, failing
heirs of the marriage ; and she also impetrate from the husband a disposition
of all he had, in prejhdicc of the suspender’s numerous family; and the dis-
charge does expressiy deciare, that the contract to be made shall not be effectyal
- @s to that sum. .
It was duplied, 'That the circumstances of the contract. and -any deed done
in the charger’s favour, could all be justified, if needful ; but the point of law
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 lies in this, that private deeds, contrary to solemn’ contracts of ‘mairiage, are

frandulent contra donos mores, and ought to receive no encouragement from -

any judicature ; and such dlscharges are prejudicial to: the” wife, not only for
her liferent interest, but in so far as they cut off the fund of- sustaining the
married couple, and educatmg the children;*and such uifair dealings could
even be quarrelled by the g«ranters of . private discharges’ themselves, as being
“elicited at a time when children cannot debate fior contend with their parents,
and nght not to be imposed upon ; and it is. reasonable, and necessary, that
all such underhand practices should be discouraged 5 for who can.be secure in’
matching their daughters, if’ pnvate pactions can’ evacuate solemn contracts of
marriage, upen the faith Whereof matches. are made, and settlements for main-
tenance -of the married pcrsons and their issue ? -
- Tue Lorps found the discharge null, not only as to the hferent but the
fee, as being contra pacta dotalia, and fraudulent ; and did not proceed fo de-
termine on the other point, vig: that the contract was postemor bemg lehng
to dlscourage all such_ underhand transactions.”
Fol ch V. 2. p.2l. Dalrymple, I\/o 61. p. 77

* * Fountamhall reports thqs case : ]

N . N ' - . t
1705.  February 24.——]0HN THOMS.ON, merchant in Jedb.urgh, being to marry.
Margaret Grieve, in the contract of marriage the said. John’s father dispones-
 the fee of some houses to him,and likewise becotnes obliged to pay 500 merks 5
and both these-are provxded to the wife in liferent, and her father enga'res for-
400 merks of tocher. " Thomson’s father prevails with his son to give him a
clandestine discharge of the 500 merks before the marriage, (which subsisted
little above a year ;) and Thomson bemg dissatisfied with his father'’s.impetrat-.
ing that discharge without any payment . from him, he assigns. the same' 5oo- |
merks to his wife, and gives her the fee of the houses, there being no children;

(for which some called him a true John Thomson’s man ;) and he dying, his.
relict pursued Thomson, her father-in-law, for payment of the 500 merks.
He founded on his discharge from_his son, and alleged, That he being of a ten-
der and sickly constitution, his wife’s friends had so: far imposed on himy as to-
make him yield to the most extravagant conditions ; and he entreating Hhis fa-
- ther to comply with them, offered freely to discharge his father of the zoo
merks, if he would but please his wife’s friends so far as to'put it'in the con-
tract. Alleged, The taking the discharge was a manifest- cheaT put upon the
wife and her father, who upon the faith of .that obligement entered into the
contract, which otherwise they would not have done ; and being contra Sfedem
tabularum nyptialium, it is a paction reprobated in ldw ; and if such fraudulent
private transactions were allowed, there were o secunty ‘by contracts of mary
riage, which are the most sok mn deeds, and ought to be unberrimae fidei ;. for
when parties think themselves secure by what provisions they see there, they can
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be all frustrated and ev acuated by private dlscharges contrary to that fidelity
and trust amongst mankind, and the rule of law, that nemo debet ex proprio dolo
Jucrari.  Answered, The farthest this can be pleaded is, that her husband’s
discharge cannot prejudge her quoad the liferent of the said sum, ‘which s all
the interest she has in it; but as to the fee, the discharge must stahd good,
seeing she can pretend no,sort of damage, bemg not only liferentrix of all her
husband’s means, . but likewise made fiar of his houses, &c. so that nikil i decst.
And as to that brocard, Fidei pactorum dotalium non licet derogare ; Perezius
ad tit C. De pact. convent. cites no express law for it; but refers to Annaecus
Robertus; lib. 2. cap. 2. ; et Tuldenus eod. tit. Cod. founds its authority on the
consequence of sundry laws, The first is, /. 3. D. De extraord. cognit. which
case the doctors extend and apply tHus; a bride’s father threatens the bride-
groom, that he will not sufter his daughter to, marry hlm{unless he remit him
a part of the tocher, or the bridegroom’ s father tells him; I will not consent,
unless you discharge me of a part of my obligements, and "he does both for
fear the marriage go back. The other laws are, /. 7. D. De pact. dot. et I. 7. C,
De jure dot. from which they infer, when a good-father and a son-in-law make
a paction derogatory to the pactions contained in- the contrrct of marriage,
which were given ad .ruxtmenda onera mammomz tale pactum spomse nen con-
sentienti prq;udfcarc non potest. Some-of the Lorps thought the discharge was
null, in so far as it prejudged her jus quesitum, viz. the liferent of the sum pro-
vided to her in the contract ; but the generality of the Lorps thought the
taking a gratuitous discharge in such a manner was an act against common ho-
nesty aud morality, and therefore reduced it simply ez in’ toto0 ; for if such
pactions were any way sustained, then none had security by any provisions
made to them in contracts of marriage. = -

December 1.—In the case mentioned 24th February 1705, betwixt Margaret
Grieve anid John Thomson, her father-in-law, the discharge he had taken from
his son her husband, being there reduced and annulled, as' contra fidem tabula- -
rum nuptialium, he now founded on another receipt to infer compensation against
her, whereby his son, in the joumal account-book of the shop, acknowledged:
the receipt of L. 283 Scots from his father. Alleged, It was null, peither bear-
ing writer’s name nor witnesses. Next, it was false, seeing his son, when a
young boy, being his apprentice, had wrote his name up and down sundry
pages of that book in a childish -manner, and above one of these scribblings
this recelp’t was filled up, as appeared by ocular' inspection.. Answered, They
opponed the receipt, where the subscription appeared evidently to be the son’s
hand-writ ; and that the receipt was superinduced, was gratis dictum and that,
in fortlﬁcatlon of it, they could prove he had bought his son plenishing to that
value, and delivered it to him, and thereon took his receipt for the sum ; and
that, by the gth act, Parliament 1669, holograph subscriptions in count-books
were probative for twenty years without ‘witnesses. . Replied, Though the sub-
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-scription rmght be his.son’s, [pet: it wasclear ‘that it has been wrote by" him at
random, when a boy,: andfxqmte -différs from. his subscrrpnon to his contract of
marriage, and other papers signed by himafter he-came to be a man ; and so
being null, cannot be adminiculate j-andthis case’ ‘falls not under the act of
Parliament. 1669, for that relates only. to caurits constituting and acknowledg-

ing debts, but this is a rece¢iptand discharge: relative to no-acemunt. + Tur Lorps

‘found the receipt fourided on in this:book not -probative; and null § and there-

fore ‘repelled. the compensation; and found: the lettets orderly. proceeded, and :

decerned him to pay all the expenses of the process, and the said Margaret’s
damages, as as shall be givenup in account, ang a she shall verlfy upon ‘oath ;
And, in regard of his tampering to vitiate the: countshook, they fined him in
-5o0 meérks, and: sent him to. prison,. there to li¢ till=he paid the same; ‘and till
" he applied, to the Lords for obtaining his hberafro”ﬁ “iAnd accordmgly a -war-
yant for his commitment, bearing the. cause, was signed -in prmenlm, conform

to the late act of Parliament for personal liberty-in 1701, - Forgery turning so )

‘barefaced and boldr,tha Lorps tb.ought it-fit by such examples to discourage it.
ST Faummnball,\ v. 2. p. 272 & 296.

Thrs case is also reportect‘ by Fmbes

17035 December 1 —-MARGAREL‘ GRIEVE as havmg rtght by assignation | from

the deceast John Thomson her husband to 590 merksf which - John Thomson ’

elder obnged hlmself in tbelr contract of,,,rnamag,e tQ, pay to the cedent and his

_ heirs, charged her father-m,-law for payment W}?o suspended upon these rea-
sons, 1m0, The cedent bad drscharged the sum bethxt the’ minute of the con-
tract of marriage and the extendtng of the contract itself 5 3 2do, He offered to
prove by the charger s oath, that her husband and shc had recexved household
furniture and goods to ‘the valne of the sum charged for . Tue LORDs repelled
‘the first reason of suspensxo‘d:‘and reduced the dlscharge granted betwmt the

 minute and contract as contm ﬁdem tabularum ﬂuptmhum et bonos mores.
' When the charger came ‘to depone upon the second reason of suspension, the
suspender past from. her oath and offered to prage the, allegeance scripto.  And
to that effect produced an. account—book whergin. t.he}‘qhwas a recerpt of L.286
wntten by ‘the suspender, and subscrrbed by, bis,on, .

Alleged for the charger, T hat the suqunder had, fa};ely mth hrs own- hand,

Paeg

‘made up and supermduced th"zt tecexpt to “her- hysband’s subscnptlon, Who,'

_when apprentice to his father, bad ina. chrldlsh .way, written hjs name in seve-

ral place,s of that account-book to try ] hrs hand And, to fortify the suspicion |

of & ﬁaudulent contrivance, urged the/ rpasons followed ‘tmo, The suspender
decextfuﬂy elicited the dxscharge reduced as contra, bonos mores ; and semel - ma-
- lus, semper pmmmztur w'az'u.r, especxallz ‘lﬂ.,.thls case, »Whare the first. deed of
fraud was de51gned to-evacuate the safme claim ; zdo, It is. 1nconce1veable why
the suspender referfed his’ alfegeance to the charfrer 5 oath when he had so”

Vo, XXIIL ’ 52T



No 2.

9482 PACTUM ILLICITUM. Sect. 6°

clear a discharge ; but it seems he had.not then filled up the receipt, or enter-

“ed so deep upon the contrivance ; 3tio, There being but eight days interven-

ing betwixt the discharge reduced, and the date of the posterior receipt quar-
relled, it is not probable the suspender, who was so desirous to pay nothing,
would so suddenly have made payment of the most part; or that having a re-

. ceipt upon real pgrformance, he would have suffered his good name to be call-

ed inquestion for the first discharge, without supporting it by the production of
the second ; 4to, The husband’s subscription in the book produced, is disconform
to his subscription in other writs in his manhood, and therefore has been writ
by him when he was a boy ; 5ta, The subscription to the receipt appears to
have been a childish scribbling ; for the subscriber’s name stands written after
the same manner in 2 other parts of the book, which the. suspender had in-

“dustriously blotted out, to c®nceal thie congruity of these subscriptions with

that of the receipt.- It may also be observed, that to. cover the scribbling un-
der the subscription, there were several accounts pinned on. Lastly, There is
no article of business marked in the said book after the year 1697, except this
receipt in the year 1703, and another in 1501, .

Answered for the suspender; 1mo, It cannot be concluded that every thmg
that is contrary to the law of Scotland, is contra bonos mores 3 nor can a person,

who is no lawyer, be justly charged with malice, for not observmg the niceties

of the municipal law of his own country ;' 2ds, The reason why the suspender
did first refer his ground of suspension to the charger’s oath, was to vindicate

~ himself from her calumny by her own testimony ; but afterwards being in-

formed she would prevaricate in her deposmon he thought fit to resile, and
‘prove his allegeance scripto ; and itis a most. artlﬁcxal and absurd inference,
that the suspender referred the cause to the charger s oath before he contrived
the receipt, and resiled after contnvmg H gtzo, It is true, the suspender at first
thought not himself obliged to pay the-sum charged for after the first dis-
charge ; but immediately after the marriage, he was told by mtelhgent persons
upon what head it was quarrelled, and therefore took the now ‘controverted re-

ceipt from his son 5 4f0, As the chafger s husband was a man of a very uncon- .

stant head, so he was a man of a very unconstant hand, and varied his sub.
scription frequently, and therefore nothing can be drawn from the disconformi-
ty of his subscnptnons, 520, It is a caluminous gloss ‘to assert that the father
scored out: the son’s name in the book to conceal the congruity of the subscrip-
tions ; since it is a thousand times migre: probable, that the son was so cautioys
as to delete his own name for fear of superinduction, and that he would also

have delete his snbscription to the receipt, had it not been a true deed of such -

a date ; as to the insinuation that some receipts were pmned upon that found.

ed on in the book, the better to cover the contmvance 5 there is no more sense -

in it than to conclude that where several papers are tacked together that which

“falls to be uppermost. was so placed to hide the rest ;. and ‘no more could the.

[
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_apphed to the Lords for his liberation.
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a book could hide the thlrd La:tl_y, The reason Why the suspender did not in-
sert _other business in that book was to conceal from hls youngex children the
transactions betwixt him and his, eldest son.

Tur Lorps found the receipt in the book founded on/null and not probanve,
and therefore rcpelled the reason of suspensmna,\and decerned the suspender.
to pay all the expedses of the process, and. the charger’s damages to be given

9483,

\suspender, if he were not an idiot, fancy, - that the. pinning of other papers up-
on the receipt in the book, “might hide it, than. the first. or .second. leaf of .

No:29..

up in an account by her upon oath, and for his tampermg to vitiate the ac- .

count-book, he was fined in 500 merks, and sent to prison till he pald it, and

r i — “V ) [‘”\3";"; . oo
1709 _‘}‘anuary 28. =
WirLiam M*Gurrock of Rusco, and his Lady, against DAVID and ]AMEs
BLAIRS Sons of' the second marriage to: Hugh M‘Guﬁ'ock the said.

leham s Father,

Hycn BLAIR, ezl'im M‘Guﬁ"ock o‘f Rusco, in his contract of marriage with
Mrs Margaret Dumbar, daughter to Sir Davxd Dumbar of Baldoon, his second’

Lady, prov1ded her to a liferent annuity of L. 1,000 Scots and the children of

the marriage t0.50,000 merks. Thereafter in anno 16935, in a contract of mar-
riage betwixt William M‘Guﬁ"ock his eldest son of the first marriage, and Mrs
Elizabeth Stuart daughter to the Lau'd of Ravenston, he dlsponed the estate

of Rusco in favours of W:lham and the heirs-male of the marrxage with the’
~ bugden of 45,000 merks of debt, and obliged himself to warrant the lands dis-

poned to be worth' 8,000 merks of yearly rent, and burdened his other “estate
with making the same gpod and effectual, in case the rent of the lands dxspon..
ed fell short. Hugh M‘Guffock after his eldcst son’s cohtract, before his marri-

_age, entered into a transaction thh hxm whereby tbe father gave him some land

and moveables not contained in the contract ;. and the son obliged himself to pay

all his father’s just and lawful debts and dlschargecﬁt-he obligemegt to make the"

lands dlsponpd to him worth 8,000 merks yearly ; and the father, with consent of
his son the bndegroom disponed to Davxd and James Blairs, two sons of the se-
cond marriage under pupillarity at the time, some lands out of which the fa-

ther stood obliged to make those disponed to the eldest son worth § ,000 merks

of rent. William M‘Guffock, now of Rusco, raised reductlon of the disposi-

- tions to David and James Blairs, as granted contra ﬁdem tabularum nuptialium.

Amwered for the defenders; They were creditors by their mother’s contract

jof marriage in 50,000 merks, in prejudlce of which provision the father could

do no voluntary gratuitous deed in favours of his eldest son of the first marri.
ave, but what not only they mlght quarrel upon the act of Paxhament 1621,
52 T 2. . s
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No 30.
A person dis-
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‘certain yearly
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the ndarriage,
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_ was disponed,
“the pursuer’s

estate falling
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rent at which

it was war- _
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ed the dis-
charge as

contra fidem.,



