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71705 Novcmber 1& | Km of Groden agdinst Tsoaer Aszrmara.

~IN the competmon forvmmis and B.uues of certain’ t:emaments;m Edmburgh
sometitne-belonging to Gwﬁge Abernethy; Gredcn craved to be prcferred as
“adjadger- from” Thoma‘s A‘ib&'xmmy,ias chauged ito" enter hear to! Geerge lns
gwadfamer. S
¢ wis ablged for Teobel's  THat Geergc drspoﬂed*the bcucment in questxon to
- Yohri‘Danfop anid’ Elisabeth Abernethy the disponer’s daughter itr conjunct-fee
and hferenf -and the heirs:6f the iarriage, whereapon. infefrmient followed in
‘the yest 1620, and that thersiwere three daugtiters of- that marriage who were
mfeﬂ:, and from whom the said Isobel Abcmcthy has right by progress.: It i s trae:
‘the eotitact of - ma"rriage aftebso lorig: time . is fotpradiiced; nor to be found ;

x",‘vi).)»( . ) e ‘”(

but the’sagine” vmh the: pmgr&s downward- are [in: process, | by virtue Whereof case

there has been- passesmon rever. since ﬁm year L&m and 36 8 nghe Was pm_
scribed. SRt
It was anmremi Nu :egatd to the sasing and the nentm:g, bgca‘uﬁg ,t is: bnt
_the assertion of ‘¢ notary ; noris. there regard te: he -had.tothe aubsequcnf sa-
siniek in favours of the heirs of the: marriage, / chcause they pmcced on:hasp and
.Vstaple ‘and the act Park x6¥y wnent: prescriptions does only ‘sustain possession
by sasines, proceedmg on Tetours, ot prcccpts of flarz camtat, whxch cagnot he
“alleged inthiscase. & 00 T
- Teiwas re}fzcd That sasines by hasp«and' stwpleare equmlent te preccpts of
_ clare conséat, becaude they ptoceed upon: cognition of the bleod; and thereupon
" the Bailie of -the burgh gives stite- and .sasine to.the neatest- heir, in the same
. ‘Way-as supenors ‘do give-precepts expressing. the rclatum* and if sasine by hasp -
-&nd staple were.not allowed, &hem of prescnpnon wouldhaye ixttle pg no etl
' fect in tenements within burgh
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‘A sasine on
. hasp and

staplein tene-
ments within

burghs royal
is a sufficient
 title for pre-

‘scription, .
without pro.

ducing the_ -

. contract on

which it pro-
ceeds. The -
comrary was’
found in the

- preceding

4 Mgy Lorps found, -That. a:sns;;ne by hasp: de staple -was. equ;valcm toa -

ETN RV

sasme proceedmg on a precept of d’arecausa, e

170
nem‘{:nis in Edinburgh betwixt-Keérof Greden and Ispbel ‘Abernethy, the LoRDS.
~ formerly found, (;z%th November 1705) That Isobel Abernethy’s duthors being -

- infeft by hasp and’ staple; “the said! infeftments- weﬁe “rquivalént to-a precept of .
- Telare éonsta, anda good m’le for ‘prescription;; and: Gredcm‘havmg dlleged upon

. mtermpftlcm by processes it the year 1694 within the 4o yedrg of the infeftment.

" by haspand staple, ‘it was ‘further “alleged by the- said- Isobel: fbernethy, that

| ~she and ‘er authors had possessed ever since the’ ‘¥640,08¥ ¥irtue of-an infefts

ment. proceedmg upon a contract of marriage betw1xt~*@‘liédb‘ét-‘h Abeme:hy and -

Mr gohn ‘Dunlop, _whereupon resngnatzon bemg made in - the hands of a Baxhc '

in, Edinburgh mfcftment whs givén by the toWnrs %onzmon cier%ewan& ﬂre xn-
- 4 . : 60 Cz2-

B

December 13. —IN the competmon for malls and dutxes of certain te-
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No 93. strament bears the said Elisabeth, and her husband, and George Abernethy her -
" father, who was unguestionably heritor, to 'have been all present.--.. . - --
It was answered ; The said infeftment is no good title of prcscupnon unless
_the contract *of ‘nrarriage, ‘'which was the warrant of it, were produced\ be-.
cause thé-act 6f Parl. 161 7, requires Charter and sasine for the title of prescrip-
tion; or &t least where there is' no charter, that -there be. sasines .one, or more
standmg together proceeding upon retours or precepts of clare constat. Héje'
the Lorps indeed have found that sisine by hasp and staple is equivalent as if it
had proceeded on @ precept of cldre, but that not being sufficient to compIete
the 4o years, the'title of prescription cannot be drawn back to the infefyment
‘in.the year 1620,. mthmit a charter, or thc contract of marnage as the war~
rant thereof. - . v s
1t Was answered ; ‘The same" ground of law a,nd Teason that moved tha Lerds
to sustain. asasine by hasp and staplé to supply the want of a precept.of..clare,
holds hkemse good forsustaining the infeftment on- the: contract of marriage;.
wiz. that in the one case there is nQ other form in cognoscing the propinquity
and infeftidg the heir within burgh, and in the other, {here is no charter in use
to be granted for infefting in tenements within burgh, nor any separate instry-
" ment of resignation ; ‘but the party having.the wiit cantaining a procuratory in
théir favours; applies tp-a’ Maglstrate, and. goes along tp the ground of the land
with'the common clerk, and there resignation is ‘made, and mfeftment takcn
at the same time, and an instrument extended for all, and in.no case'Is there-
any separatc charter of tenements within burgh-; and by virtueof this mfcft-.
ment posséssion’ was attained and continued ‘near 8o years unquestloncd ; 'and it
- is also- remarkable, that Greden’s own tu;le against. Thomas Abernethy is'as
charggd to enter heir to Elisabeth his- aunt, as well as George his grandfather,
so that his own title doth in some measire acknowlcdge the rxght of Ehsabeth
one of the the said Isobel Abernethy’s authors. . :
« Tug Lorps found the éasine, according-to the custom of tencments thhm“
burgh, to be a sufficient title of prescription.™
Fol Dic. . 2. p I04.. Dalrymple, No: 65 p 84.. & Na 68 b 88..
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‘ ‘ * * Forbes reports this case :.

PR

; 1703. Nozzemétr 28, -—IN the Tactzon at- the mstance of chry Ker of Grc-
den: agdinst Isobel Abernethy, the Lorps found that a sasine by hasp and staple’
was cquwalent to a sasine upon a. precept of. clare constat, and cousequently a.
sufficient. title of: prescription ;: because the Bailies give -sasine by hasp and’
staple upon. productmn or certain. knowledge of. tha parties’ rights recorded in:
‘the reglsters of the burgh..

Ty . N

o 5& Dgccmbcr 2 5.—1N the competmon for mails and daties betwmt Hen.
vy Ker of Greden and. Isobel Abemethy, she founded her’ prefcrence upon a:
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sasine cpntafimng mstruments of res:gna@:on with 4:: ycar,s contmucd posscssxon‘
on-sasines by-hasp and staplc. :

dlleged for: Greden/ 5By the act of. Parhamcnt 1617, hc«'4o years possessxori
to _ground a prescription; must proceed either upon a charter and. sasine, or sas
sitie on.a retour or precept. of - clare commt 3. therefore Abernethy’s sasines are

not; a»suﬁicxent title-of prescnpnon, more than,thcy would be a suﬁicxent ordi-

nary.title ;. seeing these are but the assertions of a. notary, and the .grounds of
them: zmght be taken-away:; b&f certification in an improbation," June 21..1672,
anchel coritra Cowik, -vpce- PROGE 3 whereas the others have 2 charter precept,’.
or retour, for their wdrrant,: - '

. Answered for Isobel ,Abemcthy 5 Infeftments upon rcs:gnatxon in burgagc

lands do not require‘separate charters, nor yet dd infeftments by hasp. and staple

~’ Tequire either retour or Eﬁ eGept: of clare ; because, they ‘are niot. given as othcr

sasines by any person-as Bailie in that part, nor cxtendcd by a common notary,
but the Bailie of the burgh as superior with the- same breath receives.resigna--
tion and: gives: mfeftment ;or grants sasine by hasp and “staple, (which is the:.

burgher-retour,) upon productlon or certain knowledge of the parties’ rights, o5
~of their, propinguify of blood to' the last infeft ; conform to which infeftment,

the town‘c}erk virtute officii, and not as an ordmary notary, extends a. judicial .
instrument.” It was for this reason, and the more easy conveyance of small te--
nements within Burgh that when the act 16th, Parliament 1617, required the
rcglstratxon of sasines, blrgage sasines were excepted, the clerk’s prothocal.be-
"ing the town's record ; and when thatactof Parliament was corrected by the. act

- 1681, a. second book of register is’ only appomted for distinction sake ;- for-in

old time, very little solemnity. was, used in infefting i in burgage tenements as ap-
- pears from Leges Burgorum, cap. 56 But that “ancient simplicity. happening
to be abused by the taking of sasines privately in town thhout either Bailie or
cler.k, the act ayth “Parl. 1. Iames VL ordamed that no sasine be gWen thhm
. burgh but by one of the Bailies and common clerfc ‘thereof ; nor is it strange
that. the attest of a clerk in his oﬁice, being a- notary, shou}d supply. the want -
of a pvocuratory of resagnatlon 3 seemg that, by. our ancient.law, was instru-.
aientum publicum, . and made full faith.. a2do; Though as naked instrument of
sasine. were no-titlé of prcﬁcnptmn -per se, as-but one. smgle act or assertion ;
yet, where, such a.sasine. unreduced hath been contmueil by: snbsequent saameg

. om retaurs, or by hasp and staple, it must found: presciiptiony, because confirm-. -

- ed by the authcmty of an inquest who are not presumed to proceed merely up--
qn the sasme but upon knowledge of the ground and warrant- thereof. . 3tzo It>
hath not been yet decided how far sasines by hasp and staple should be. sustamed
.in removings and mails and duties, where no. better titles are competmg ; but.
then the: argument doth not hold equally in. the case of . prescnpuon as in ordj- -
~mary titles., .‘Smce, for instance, .a. sasine on ‘retour without a warrant Would
"not,be sustaméd as an ordinary. title, though it be a good title of prescrxptmn
Itis not to the purpose that cettxﬁcanon in. an 1mprobatxon mlght be obtamedg
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against the warrant of a sasine by hasp and staple for prescnptxon excludes

not- xmprobatlon, or the necessity of producing grounds and warrants ; but even -

in improbation, a burgage sasine would be good without production of a char-

-ter, Arg. Decis. December 14. 1671, Duff and Brown contra Forbes, voce
_Proor ; yea, charters under the Great Seal, that are -sustained -without pro-

ducing either-the procuratory which is the deed of the parry, or the signature

: ;passed in Exchequer which is the superiot ’s deed, are but the attests of persons

No 94.
_Forty years
unintertupted
possession of
land, as part
and pertinent

of that expres.

sed in the pos.
sessor’s infett-
‘ment,relevant
to declare the
property to

_ belong to him,
even in com-
- petition with
one specially
inteft in the
Ssame land.

b

in office ; therefore, in burgage tenements, resignation made and infeftment
.given by the Bailie to the parties personally, attested by the clerk in his office,
-ought.to be sustained in matter of prescnptlon,‘wnheut necessity of the Bailie's.
subscription ‘or production of the party’s procuratory ; so that within burgh, -
sasines upon resignation have the effect of .a charter precept and sasine, and sa-

sines in favours of heirs by hasp : and staple have th% effect of sasines. and re-
tours, or precepts of rlare. - - .

Tre Lorps sustained prescription- upon the sasine in burgage lands contain-
ing instruments of resxgnatlon with contmued possessxon on sasines by hasp and.
staple. - S

- Forbe:, p- 46.& 56,

SECT. 1IV.

Title of Part and Pertinent. =~ = -

1711. 'Februaryyzz. Eary of LEVEN against James FINDLAY of Balchristie,

IN the process of declarator at the Earl of Levcn s instance,- against James
Findlay, the Lords sustained it relevant for the pursuer, to declare the Links
of Balchristie to pertain. in property to him as heretor of the lands of Drummel-

‘drie, .that he prove forty years uninterrupted possession of the said links, as

part and pertinent of his lands of Drummeldrie ; notwithstanding that the de-

“fender produced a special infeftment of the lands of Balchristie and links

thereof, in favours of his authors in anno 1601 ; unless he offer to prove posses-
sion, or other interruption, ‘conform “to the decisions November- 17th 1671,
Young agamst Carmichael, No. 14. p. 9636 and zoth February 1675,
Countess of Murray against Weems, No 15.p. 9630. ; and Stair, Instit. B. a.

". 3. § 73. Because, seeing it is not to be supposed that any person could

i bc infeft in every part of his lands per expressum, it is sufficient to instruct

forty years possession of lands reputed part and pertinent of those specially
aamed in hxs mfeftment. For otherwwe, it were easy for any man to pro-



