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legate, and fo might be revoked by the'fecond.—Answered, Thefe words of ftyle
were explained by the clear words whereby fhe made them her irrevocable cef-
fioners and aflignees, and excepted only 100 méerks to hevlelf, ot ewcopeio. firmat
regulam in casibus non exceptis.~—THE LorDs found the plain words over-ruled the
dubious, and preferred the firft aflignation. Then it was objelted, that the fe-
cond affignation was firft intimated..—Answered, It is null, and. reducible on. the
aét of Parliament 1621, I being an anterior creditor by the warrandice of the
aflignation ; which the Lords found, albeit they were both lucrative and gratuit-
ous aflignations. But, in regard the firft affignees offered ence to fuffer the Hofs
pital to be preférred for their pious legacy, therefore the Lords would not permit
them to refile from that confent, and accordmgly pteferred them guoad the 200 .
merkKs..
. Fol.. Dic. v. 1. ;0 69: Foumamball, o I, p. 6864
e — P —ee————
1699. February 7. Hay against Havs..

In a~competition::betwixt Anne and Helen Hays, daughters to Leyes;and John:
Hay of Pitfour, being two aflignees to one {fym ; Pitfour craved preference on:
his pefterior aflignation; becaufe it was firft completed:by intimation.— Arswered,
Where both the rights are gratultous and lucrative, the firft, whether intimated.
or not; is preferable on the act of Parliament 1621, becaufe the fecond is-grant-
ed'in prejudice of my warrandice, which, even in donations, is from all future
fa@s and.deeds, as was exprefsly decided, 15th of July 1675, Alexander contra
Lundy, No 64. p.- 940. 2do, The fum affigned is the ground of an adjudication ;-
and fo - being an heritable right, needs no-intimation, as Stair affirms lib. 3. tit. 1.
—Replied, The fecond aflignation bears onerous caufes, befides the narratiye of
love and favour, and the adjudication:is-pofterior to the firft aflignation. THE
Lorps having read both affignations, they found neither of them.were onerous;
and therefore, on the claufe of warrandice; preferred. the. firft, though not inti-
mated.

Fol. Dic. v. 1. p. 69, Fountainhall, v. 2. p. 41..
.

1706, Fanuary 24.
WiLLiam WiLsoN Merchant in Edinburgh, against the Lorp SaLINE.

WiLtiam Wirsox having right by progrefs to a bafe infeftment of annualrent
out of Alexander Short’s eftate, expede in May 1661, but never clothed with
pofleflion, purfued reduction againft the- Lord Saline, of a difpofition gran:ed to
him by the faid Alexander Short, his brother-in-law, completed by a public in-
feftment in February 1662 ; as being a prefumed gratuitaps deed to a conjuné
perfon in prejudice of the purfuer, a prior lawful creditor. The defender pro-



BANKRUPT. 43

duced a bond for 20,000 merks, granted to him by the granter of the difpofition,
~of the fame date with it, which he contended was a fuflicient onerous caufe to
fupport the difpofition ; as it would have been a good title to adjudge or ufe any
other real or perfonal diligence upon ; and differed from the cafe. where the oner-
ous caufe is fpecified in a difpofition, upon which natrative no execution could
have followed. Now, if a boad of borrowed money, granted to.a conjunt per-
fon, cannot be reduced upon the ack of Parliament as gratuitous, 28th June 1663,
Monteith contra Anderfon, (infra b. t.) but proves its onerous caufe by the narra-
tive ; Why may not a.difpofition of lands be granted by one conjuné perfon to
another in {atisfaction of fuch a bond.? 2do, Albeit the difpofition-had been gra-
tuitous, it muft fubfilt ; becaufe the dlfpone‘r had’ adiund#é 'a Tufficient eftate to pay
his debt ; 1oth Nov. 1680 MKell contra Jamiefon and Wilfon, No 47, p. 920. -
‘Replied for the purfuer: The 20,000 merks bond” cannot be obtruded as the
onerous caufe of the difpofition, in refpect they are of the fame date, and yet

have no relation to one ahother; but. mlght have been madé ufe of feparately a--
gainft the-debtor and his eftate.  There is again a. manifeft’ difparity betwixr a.
bond of borrowed money in the ordinary way of commeree, and a bond pranted -
for fo great a fum, at the Tamé time with a difpofition; containing the bulk. of the -

granter’s eftate;; but no- matetial- difference betwixt a. difpofition eonitaining the

onerous caufe in the marrative, and one of the fame date with a fatent Yond fora .
great fum ; except that thefe tyo concurring, argue more fraud in the contriv-
ance. The decifiort. 1667 is not to the purpofe ;. feeing the-bond was not there -

craved to Be reduced as tnade inter conjunétas personas, but as. belng granted af-

ter Anderfon’s diligence, which was juftly repelled, for that ‘horning doth not.
hinder a man to contraét debt. 2do, As gratuitous right’ canfiot prejudge ano. -

ther’s fpec1a1 right of the fame fubjed,* more than a poftetior donation could pre-
Judge a prior ; for-that the prior. donatat, by the warrandice implied in his right,

is a-creditor as to.the fubje gifteds . and his debt could not.be rendered inéffece
tual by a voluntary gratuitous deed ; multo tagis ought the’ redudtion. to proceed -

at the inftance of the pu1ﬁ1er alawful and énercus creditdr T he decifion 1686

doth not meet the point:; for the purfuer doth not infift to have the.difpofition in

favours of the defender reduced upon,the head .of bankiupt, but upon this rea-

fon, That the annualrent difponed to him.out of certain  lands, by Alexander .
Short, could not be. prejudged. by any poﬁerm gratmtous d}fpoﬁtlon theugh firft .

- completed by a public infeftment.

Tre Lorps found the difpofition to the Lord Saline was prefumed gratuitous,
and the 20,000 merks bond not fufficient to infiru@ the onerdus caufe thereof,
And repelled the allegeance of a feparate eftate, in- refpect of the purfuer’s prior

infeftment. See ProoOF.
Fol. ;Dz'c. v. 1. p, 70. Forbes, p, 86,
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