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No 65. legate, and fo might be revoked by the fecond.-Ans'wered, Thfe, words of flylk
were explained by the clear words whereby fhe made them her irreyeable cef-
fioners and affignees, and excepted only io. mfrks to beyfelf, et exceptio firmat
regulam in casibus non exceptis.-THE LORDS found the plain words oveir-ruled the
dubious, and preferred the firft aflignation. Then it was objefted, that the fe-
cond affignation was firft intimated.-Answered, -It is null, and reducible on the
ad of Parliament 1621, I being an anterior creditor by the warrandic-e of the
affignation; which the Lords found, albeit they were both lucrative and gratuit-
ous alignations. But, in regard the firft affignees offered once to faffer the Hof
pital to be preferred for their pious legacy, therefore the Lords would not peripit
them to refile from that confent, and accordingly preferred them quesd the 290
merks.

f Fol. Dic. v. i. p. 69. Fountainibal, v. i. p. 686,

1699. February 7. HAY against HAYS..

IN a competition betwixt Anne and Helen Hays, daughters to Leyesi and John
Hay of Pitfour, being two affignees to one fwn ; Pitfour craved preference on
his pollerior affignation, becaufe it was firft completed by intimation.-Answered,
Where both the rights are gratuitous and lucrative, the firft, whether intimated,
or not, is preferable on the ad of Parliament 1621-, becaufe the fecond is grant-
ed in prejudice of my warrandice, .which, even in donations, is from all future
faas and. deeds, as was exprefsly decided, I5th of July 1675, Alexander contra
Lundy, No 64- P- 940. 2do, The fum affigned is the ground of an adjudication;
and fo being an heritable right, needs no-intimation, as Stair affirms lib. 3. tit. I.
-Replied, The fecond affignation bears onerous caufes, befides the narrative of
love and favour, and the adjudicationis poflerior to the firft affignation.-THE
LORDS having read both affignations, they found neither of them.were onerous;
and therefore, on the claufe of warrandicerpreferred the firit, though not inti-
mated.

Fol. Dic. v. i. p. 69. Fountainhall,, v. 2. p. 4x.

1706. January 24.
WILLIAM WILSON Merchant in Edinburgh, against the LORD SALINE.

WILLIAM WILsON having right by progrefs to a bafe infeftment of annualrent
out of Alexander Short's eftate, expede in May 1661, but never clothed with
poffeffion, purfued redudion againft the Lord Saline, of a difpofition graned to
him by the faid Alexander Short, his brother-in-law, completed by a public in-
feftment in February 1662; as being a prefumed gratuitops deed to a conjund

perfon in prejudice of the purfuer, a prior lawful creditor. The defender pro_
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dbced a bond for 20,000 merks, granted to him by the granter of the difpofition, No 67.
of the fame date with it, which he contended was a fufficient onerous caufe to
fupport the difpofition; as it would have been a good title to adjudge or ufe any
other real or perfonal diligence upon; and differed from the cafe where the oner-
ous caufe is fpecified in a difpofftion, upon which narrative no execution could
have followed. Now, if a bond of borrowed money, granted to a conjund per-
fon, cannot be reduced upon the adt of Parliament as gratuitous, 28th June 1665,
Monteith contra Anderfon, (infia b. t.) but proves its onerous caufe by the narra-
tive; Why may not a.difpofitial of lands be granted by one conjund !perfon to
another in fatisfadion of fuch a bond.? 2do, Albeit the difpofition had been gra.
tuitous, it muff fubfift; becAufe the difiponer had'aiikmiF -a 1iGHcie'n't eitate to pay
his debt; ioth Nov. 168o, M'Kell cotwra Jamiefon and Wilfon,. No 47 P. 920.

Rplied for the purfuer: The 0,ooo merks bond cannot be obtuded as the
onerous caufe of the idifpolition, in refped they are of the fame date, and yet
have no relation to one atiother; bat might have been made ufe of feparately a-
gainft the debtor and hii bftate. There is agath.a manifeff difparity betwilt a.
bon'd of borrowed oibney in the ordinary way of cortneree, and a bond granted
for fo great a fum, at the famdt timne with a difpofition, containing the bulk. of the
granter's eftate-; but no matefikI difference betwixt a difpoflitibr tolitaining the
onerous caufe in the narrative, and one of the fane date with a latent bond for a
great fum; except that thefe t'yo concurring, argue more fraud it the cohtriv-
ance. The decifior. t6dy is not to the purpfe; freing the bond was not there
craved to be reduced as inade inter conjundas peronas, bat as beihg ghanted af-
ter Anderfon's diligah&, which was juffly repelled, for that horning doth not
hinder a man to contrad debt. 2do, A- gratuitous right tanhot prejudge ano-
ther's fpecial right of the fhme fubjeCf,' more than a poileiordohation could pre-
judge a prior; for.that the prior donatat, by the warrandite implied in his right,
is a creditor as to the fubjea gifted; and his debt could not be rendeied ineffec.
tual by a voluntary gratuitous deed; iulto magis ought the redudion to proceed
at the inftance of the purfuer, a lawful and nerous creditor. The. decifion 1 68o
doth not meet the point-; for the purfuer doth not infift to have the difpofition in
favours of -the defender reduced uponthe head of bankrupt, but upon this rea-
fon, That the annualrent difponed to him out of certain lands,. by Alexander
Short, could not be prejudged.by any pofteridr gratuitous difPofition, thdugh firft
completed by a public infeftment.

THELoans found the difpofition to the Lord Saline vis prefuned gratuitous,
and ihe 20,000 merks bond not fufficient to infitrud the onerous caufe thereof.

And repelled the allegeance of a feparate eftate, in refpect of the purfuer's prior
infeftment. See PRoor.

Fol. Dic. v. i. p- 7o. Forbes, p. 86,


