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ated ; if the
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ter acceptance, the drawer is only liable subsidarte, the acceptor, who is confi-
dered as principal debtor, being firft difcufled ; and the pofleflor fhould ufe the
fummary diligence allowed by the-a& 20th, Par. 3. Cha. II. again{t the acceptor, in
cale of not payment, before any recourfe againft the drawer ; otherwife that re-
courfe had been competent fummarily upon the regiftrate proteft, and not by way
of ordinary action. Mr Forbes alio, in his treatife of Bills of Exchange, p. 93.
afferts, That any accident happening to the acceptor, after the term of payment,
thould be upon the pofleflor’s rifk ; it being juit that the drawer fhould not fuffer
through his neglect. ‘

Tre Lorps found the drawer of the bill liable, and repelled the reafons of
fufpenfion. o :
Fol. Dic. v. 1. p. 100, Forbes, p. 40.

-

1700. _7une 28. Sir Joun SwiNToN, against The LADYCRAIGMILLAR -

Ii the adtion. at the inflance of Sir John Swinton, agamﬂ the old Lady Craig-

millar, for payment of a bill drawn by herupon Sir AIexander Gilmore of Cralg-
millar her fon, payable to John Inglis, writer to the ﬁgnét as’the purfuer’s truf-
tee, for value refting to the purfuer by the Laird of Langton, the drawer’s bro-
ther ; in regard the bill was refufed by Sir Alexander and protefted for not ac-
ceptamee .
\Alleged for the defender: That fhe having drév.n the bill for fuppcmng ‘her
brothera credit, upon his promife to relieve her, the poﬂ'eﬁ'or of the bill was
bound to negotiate the fame, not only by a proteft for mot acceptance, but alfo
by intimation thereof to her the drawer, that fhe might timeoufly have operated
her relief againft Langtoun, in his lifetime ; which fhe could effeCtually have
done, he having, till the day of his death, betwixt two and three thoufand merks
yearly, paid him out of the eftate. And the want of advertifement from the
creditor, of the bill’s being difhonoured, made her flip the opportunity.

Answered for the purfuer :—Though foreign bills favore commercij, in refpe@
of the great diftance of places, muft be duly negotiated, by certiorating the
drawer of the not acceptance thereof, left he might lofe his effeés in the hands
of the perfon drawn upon, by his breaking before the drawer get notice of the

" protefting of his bill for not acceptance ; no body can require this in the cafe of

inland bills, where the forefaid reafon takes no place ; and we have no flatute to
determine us therein ; for the a 1696, provides only the fame execution upon
inland bills, as, by the a& 1681, is allowed to pafs upon foreign bills. In the
which a@, no time is prefixed to the negotiating bills, or intimation to drawers
in cafe of not acceptance. 2do, Though the bill in controver{y were a foreign
bill, the mgle& to advife the drawer concerning its being protefted for not ac-
ceptance, would not cut off the pofleflor from his recourfe againft her, unlefs the
perton drawn upon were broken with her effects, which fhe did not recover out
of his hands, for want of -intelligence that her bill was refufed ; which cannot be
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alleged, fince he is abundantly folvent and refponal. 3ti, Langton being none of
the parties concerned in the bill, the poffeffor, who got it for an onerous caufe,
. was not obliged, in the negotlaung thereof, to regard the drawer’s bufinefs with
her brother, or what moved her to draw the bill upon his account. But the
trath is, this bill has been given elther for debt due by her to him, or elfe freely
to fave his credit and pexfon at the time ; for he was notourly infolvent.

- Tue Lorps repellcd the defence :
. _.Fol Dic.v. 1, p. 100. Forbes, p. 113.
* ¥ See Yule against Richardfon, Fount. v. 2. p 64. voce SUMMAR DiicENCE.
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17o6 7a{y 10. o ‘ ~
Sk ALEXANDER BRAND of Br?mé‘sﬁeld agdinit Ebwars YORSTOUN, Tenant in
Balbertoun '

ALEXANDER BrAND of Reidhall as ‘pfiﬁci;pak, and‘ Edvward Yorftoun as cautioner,
having grantéd bond to Sir Alexander Brand, for the fum of L. 1944 : 18s. Sir
Aléxandey. thereafter obtaingd’ a.:precept from KReidhall upon Riccartonh, for
L. 2546::.65: ; whereby Riccaiton’ was to retire his:bords, tickéts, and affignations,

by- Jdbin Bramd. to his uncle, withi:all diligences done.agam(t him, and to take a’

general difcharge from’ Siv Alexander, of all he:could afls or crave of Reidhall,
preceding the date ; which fliould ablige hirhito alldw the fame to Riccarton, in
pirt-of pdyment of his bond: for the ptice of the lands of Wefterhails. Sir Alex-
ander, in:December 1s00;: dbout thirteen months after. the term of payment of
thie précept;, which Riecarton: accepted; received from himt rooo merks m part of
pagment ;, and, the ficft of March:1 707, took from: higy:a:bond of corroboration
for thé remainmg fum, fuperceding payment till a ceftain term after the date of
it: . Riccarton’s affairs falbnvg indo diforder, and he' thereby fatling in payment, Sir
Alexander: charged; Edward: Yorfjounr upon the bowd wherein e was cautioner ;
who-{ufpended. upon' thefe reafdus, - 1ms, The charger hbd inmovated the debt by
not only accepting the precept upon Riccarton, and receiving partial paynient
thereof ; but'alfo by taking his' bond of corroboration thereof, more than a year
 aftey the ternr of pwyment, and. by protogating the ternm of payment without
thre drawer's confent, and adjudging Ricearton’s eftate upon thé faid bond. 2do,
"The charger did mot. duly negotidte the precept, by protefting for not payment
aghintt: the acceptoridebirs tempsre ; but {uffeved; him.to break without timeoufly
eertiorating the drawet as he:ought ' to have done ;. fince by the adt 1696, inland
precepts are equivalent to foreign bills, which muft be fo negotiated, otherwife
the pofleflor can have no recoutfe againft the drawer; and confequently Reidhall
and the fufpender his cautioner are free.

Answered for the charger: The taking a precept upon Riccarton can never ba
underftood an innovation ; becaufe innovation is never prefumed, unlefs expret.
The fum in the bond is lefs than that in the precept, and the bend was not dif-
charged at the giving of the precept, but was only to have been retired upon
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The pofleffor
of a bill, was
denied re-
courfe, not
having pro=
tefted for not
payment, nor
done any di-
ligence a-
gainft the
perfon drawn
upon, until
he became
infolvent.,_



