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Replied for the defender ; The faculty to dispene is most ample ; and in the
cases of Douglas, No 6. p. 329. and of Keith, No 66. p. 3253. the clause at any
time in the disponer’s life, without the words etiam in articulo mortis, was found -
to extend to-death-bed. 2dly, The pursuer has homologated the qualified right,
by using it as the title of his reduction in his own name,

Duplied ; The practiques of Lumisdane and Keith do not meet this case, see-
ing there the qualified disposition was not granted to an apparent heir; and, in
Humbie’s case, a reserved power to dispene at.any time:during life was not ex-
tended to support a deed on death-bed, in favours of the disponer’s -own .daugh-
ter and heir of line, in prejudice of a former tailzie to his brother,{No 1. p. 3177.) -
2dly, The pursuer’s using the right, in order to quarrel the sesecrvation. therein,
and its effect, «cannot:import hemologation, ‘

Tue Lors, before the question was well understood, reduced the second dis- .
position, and repelled the defence of homologation as it" was qualified. But
thereafter the interlocutor was stopped, and the act made for trying if the second
disposition ‘was in Jiege poustie or in lecto, and if the disponer was sane mentis at -
the granting thereof. And the ‘second brother apprehending that the father
would ‘be found to have been not satis compas mentis, the matter was.-settled by
afriendly transaction ; and the second interlogutor, reducing the. second dispo-
sition, bore to be of consent of parties, that it might not be a preparative. = .See
this decision observed by Dirleton.in his Doubts, page 150.

Harcarse, No 659.:p. 184, .

- amm e -
1906. February8. . BerTram of Nisbet aeainst Weir {or Vem) of Stanebyres.

Jamzs W, late of Stanebyres, gives-a bond of provisien to his daughter, Mary - -
Weir, for 3000 merks. She; and Gilbert Kennedy, younger.of Auchtifardel, her
husband, assign it to Bertram, and he pursues Stanebyres on the passive. titles for
payment. Alleged, The bond was granted when his father had ‘contracted the -
sickness whereof he died ; and though he lived several months after, yet he
never went to kirk nor market ; and. repeated a reduction he had raised of it .
upon that head. Answered, You canmnever quarrel this-deed, neither ex eapite .
lecti nor on anyother ground, because you have consented ‘thereto, .and accept-
ed the right with the burden of it, in so faras your father, of ‘the date -of this
bond, dispopded to you his estate, with ‘the exprass burden of all provisions,
either already -granted or to be granted by him-in -faveur of his younger chil-
dren, by which you bruik and possess the estate :to this day, withont ever re-
voking or repudiating the same, or ascribing. your possession to any other title ;
so you must have it, with the condition, quality, and burden of this bond an.
nexed thereto ; neither can you separate them ; and, by accepting the disposi-
tion, you have as much -homologated and acknowledged this bond, as if you
had granted it yourself. Replied, Though he has accepted a disposition from his
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father, with the burden of the provisions he should nomirtate dnd appoint for his
bairns, yet that mast be understood civiliter et in terminis baBilibus, that the
provisions be made in the granter's ligge poustre, dnd ot ot death-bed ; seeing the
clause dbes not bear that he shall Be liable, thoungh they be gramted at any tivde
in his life, esfam in articalo mortfs ; and i it were ofHerwise, that excellent fun«
danrentaf law of death-bed shoukd be overturned, which is the great barrier aud
security of our estates, and is founded on the best of reasons; 1w, FEo free us

fiom the importunity of chnrrchimen, wives, and other friends and refations at

that time ; "2do, To teach us to provide our yourger chifdren in hzye ponstie,
when dur executry is not sufficient to serve them. Yea, Sir John Nisbet of
Dirleton, and many of our lawyers, doubted if a power given by the King, in
his charter under the Great Seal, to dispone or contract debt on death-bed,
would be a legal warrant to. sustain such. deeds ;. and if so, then multo minus
should a faculty reserved by a party himself, in a private writ, impower him to
dispense with and subvert that useful and necessary lew of death-bed ; seeing
pactis privatorum nequet derogars jurl publico ; and: no- man. can providé ae leges
in: suw testamento locam habeant'; and in a famous. case, decided in November

168, Davidson contra: Davidson,, No- 67. p. 3255. the: Lords found such a-
faculty toalten etiam im levto,. didh mot impower the father to dispone the lands:

to His second sort whter he' was: on: death-bed,;. and: resolved: to keep that law
- sacred and inviolable ; and much more ought the Lords to keep: this: rule; when

the: powes does not mention these: words, that thely may exercise it etfam in lecto

et pro:martis articulo, which is-tlie. present case. . See Stair, 2th February 1663,.
Hepbwrs, No: 1. p. 3877. Duplied That the providing of younger children is

fayoutable; and: depends on an antecedent natural obligation, and has been so

decided; 28th: Junie 1662, Hay, No 61. p: 3246. where such a faculty having,
been exerced: on death:bed; and quarrelled on that head] the Lerds sustained:
the bond, ard assoilzied from the reason of lectus agritudinis: And any small:
insinuation has been laid hold on to infer the heir's consent, as' Dirleton ob-
seWes,"HaQibutftoxt,‘ voce: HomorooarioN, and Stewart’s. case there cited, that
signing a5 witness imports consent ;. though: now of late, in Dallas’s case,. zace
Homotocatiow, thie Lords have receded from that: practigue:.  See Dirleton, 7,

Reduction. ex capite lects ;- Stairy 24ttt July 1672, Porterfield, No 2. p. 3179.3

and lately *ErsRine’s: pursuit againsy: Erskine’ her brother,. 4th. January 1703,
poce - Homorooation——THE LorDs, in- arguing the case, thought, if this
“bond' of provision: was. either prior or of the same date. with his' right and
- disposition, thait! it onghit-to exclude the reason of! death-ied; but the disposi-
:tion being amissing, »an’d yet not much controverted by Stanebyves, but tliey
mighit e of one-dute, thercfore the Lords proceeded om that supposition, and
thougtit his bruikiog by that right, which bore' the quality and reservation of
-arty provisions made-or to be made to his younger -children, was a tacit and: im-
plicit acktiowledgement of the bond; and secluded him from proponing-dedth-
bed, or reducing it on that head ; though it' would not supply other nullities, as
18T 2 '
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if it wanted writer’s name and w1tnesses or had been extorted by force or fear;.

and when an overture was moved in the Parliament 1672 to allow heritors to

burden their estates with three or four years rent, on death-bed, for providing

younger children, the motion was rejected, as tending to destroy the ancient
families of the nation. ' Some proposed to try what condition Stanebyres’s estate
was in at the time of his decease, and what debts and burdens affected the same,

that it might appear whether this bond of provision was rational and moderate, .
or excessive and exorbitant ; but the Lords decided wz supra, and repelled the.

zcason cf death-bed in this case me referente.
Iol. Dic. v. 1. p. 216.  Fountainball, v. 2. j) 324..

*.* Forbes reports the same caser

I the action at the instance of Alexander Bertram of Nisbet, as assignee to
a bond of provision of 8ooo merks granted by the deceased James Weir of

Stonebyres, to Mary Weir his daughter, against William Weir, now of Stone- .
byres, as having accepted from the granter his father, a disposition of his estate, .

with the burden of provisions made, or to be made, in favours of the younger -

children, and possessed 24 years by virtue thereof ; which. bond is of the same-

date, or prior to the disposition ;

Alleged for the defender ; Absolvitor ; because the bond was granted by his

father in lecto @gritudinis, and he had raised reduction on that head:which he
repeated. And his acceptance of the disposition with the general burden of
provisions to younger children, could only be civilly understood to make him

Tiable for such provisions as were granted in liege poustie, which the father could -
lawfully make, since he is not expressly burdened with any granted if lecto or -
in articulo mortis, which are as illegal as obligements extorted, or wanting wri-.

ter’s name and witnesses.

Replied for the pursuer ; The bond of provision takmg place: agamst the de-
fender by virtue of his own right qualified therewith, is not reducible ex capite
lecti ; especially considering, that, as it was in the defender’s power to accept
or repudiate the disposition; so moderate provisions to children are very favour-
able, and slender' grounds of homologation have been sustained to infer the

heir’s consent, June 28, 1662, Dame Margaret Hay contra Seton of Barns,,

No 61. p. 3246. ; and July 1666, Halyburton contra Halyburton; voce Homo-
LocaTION ; and the words, etiam in articulo mortis, are but sometimes adjected
in majorem cautelam.

Duplied for the defender; That all the favour of, and necessity for younger
childrens provisions, could not move the Parliament 16722 to allow heritors to
burden their estates on death-bed with three or four years rent for that effect,
as tending to subvert the ancient families of the nation. - There is also a differ-
ence betwixt a father disponing to his apparent heir, with the burden of debts
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to be contracted ‘on death-bed, and his disponing to a stranger, with such a bur-

den, viz. that though the reserved faculty to burden might be effectual against.

a stranger, who could ascribe his possession to no other title, .it cannot be effec-
tual against the heir, who can repudiate the disposition and enter by a service ;
seeing nemo cavere potest, ne leges in suo testamento habeant locum. And the ac-

ceptance of the disposition with possession by virtue thereof, can be no homo-
logation of the bond ; because homologation is never extended to what the.
party did not’know at that time, Tailfer contra Maxton, voce HomoLoGATION.
Neither doth homologation of an article in a writ, homologate others of a.

different- nature, Primrose comtra Dun, Isipem.. Nor takes it place where

the deed is ascribable to other causes, Barns contra Young, IBipEM; and.

ita est, That the defender’s acceptance of the. disposition is ascribable to a

design of possessing the estate with. the legal burdens made in ligge poustie.
Which method he could hardly omit ; seeing he could not serve heir to his fa-
ther who died not last. vest and seased. For the defender, when an infant, was

infeft upon the disposition by his father before his death; and he could not re-
duce an infeftment in favours of himself, who was alioqui successurus.

'Tue Lorps found the defender’s accepting and bruiking by, after his majo-
rity, a disposition with the burden and reservation of provisions made, or to be
made, to the younger children, was a_ homologation of the bond pursued for,
and excluded the reason of death-bed : Though it would not hinder the defen-
der to found upon the nullities of wanting writer’s name and witnesses, or other
reasons of reduction, such as force or fear ; and therefore decerned against him,
as liable to pay.. ‘
Fordes, p. 93. .

1705. December 13. N ’
GILBERT . LIVINGSTON against MARGARET MeNzigs, and ‘the Heirs of LN
of Savrtcoars.

GiLerT L1viNGsTON serves himself nearest heir-male of. George Livingston;

last Laird of Saltcoats, who deceased in October 1404, and pursues-a reduction
of a bond of tailzie, made by the said George in -favour of the said Margaret
Menzies, his sister’s.daughter, as done iz lecto ggritudinis ; at least . the substi-
tutions, material clauses, and some marginal notes, being added a few days only
before his death. . Alleged, You have no title, right, nor interest.to pursue this
action, as heir-male, because the estate of Saltcoats, for many generations, was
prowded to heirs whatsomever,; and- this was never altered till George, in his
contract of marriage with Beinston’ s daughter, in anno 1653, with consent of
three of his curators, (being then minor), provided. the estate to the heirs-male
of the marriage ; and failing of them, to his other  heirs, passing by his daugh-
ters of that marriage ; and upon which tailzie, Gilbert now founds his right;
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The Lords .



