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NW 39. whether the ten2nts should be any further liable than for what was in their hands
the tine Qf the citation, they ordained that to be heard in their own presence.

P. Falconer, No 44. p. 24.

V H11ar carse's report of this case is No 23. p. 10633, Sect. 3. h. t.

r695. February 19 . GRANT- of Arndilly against LAW of Newton.
NO 40-.

RANIIELER reported Grant of Arndilly-contra Law of Newton., THE LORDS
found, imo, That an infeftment in multures, with seven years possession, gave
not the benefit of a, possessory- judgment, being only' a servitude, like an infeft-
ment of annualrent; 2do, That forty.years possession was not sufficient, with-
out some legal compulsitor, unless it were in molendino regio. But here they
fixed on tke contract that had passed betwixt the parties' predecessors in £61.,
and decerned conform to the' quantities therein contained.

Fol. Dic. v.2. p. 91. Fountainhall, v. I. p. 671.

#.698. pnuary 26 STEWART afgaifst GRANT of Elchies.

In a process of abstracted multures, the defender having pleaded a possessory
judgment Upon a right t6 his lands cum molendinis et muituris, in consequence
of which right he had a miln upon his own ground-, and did grind his corns
there above seven years; it was answered, That thirlage- is res incorporea, no
more capable of possession than annualrents or other debitafjundi.--THE LoRDs
4ustained the possessoty judgment.

Fol. Dic. v. 2. p. 91. Fountainhal.

*** See the-particulars of this case voce THIRLAGE.

1706. 5"uly 2. HEPmURN against ROBERTSON.

THE prioress of the nunnery of Haddington having set a tack of the teinds
of the lands of Garvald'and Nunraw to Patrick Hepburn, for sundry liferents
and nineteen years, the right of this tack is assigned by Patrick Hepburn of Nun.
raw to John Hepburn,: bailie of Swinton; and he pursuing for these teinds,
compearance is made for George Robertson, who had adjudged the tack froin
Nunraw for his debt, and craved preference, as being seven years in. possession
by virtue of his adjudication, and so had the benefit of a possessory judgment.

No 41*
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*SECT. 6. POSi!SOY UDOcMENZT

Alleged, Whatever teinds constituted by infeftment may plead, yet tacks can No 42.
never be the foundation td afford the beiefit of a possessory'judgrient, that
being only a location, and a, servitude on other men's lands; and Stair seems
to be of this opinion, book 4. tit. 17. Anrwered, The Saime reagon and analogy
of law that gives this privile e to( inifeftments, takes olace in tacks, which by
act I 7th Parl, 1449, are declared real rights; and it is as fit to punish the heri.
tor's negligence in the one ctse as the other, and to call the authors in a reduc-
tion ere" my right be takef away; and tl e curren of decisiions run sd .zst
IDecember 1676, Homee ontra Scot, No 3 . p. To64r.; 1 3 th July 636, the
Bishop of Edinburgh&o &6 rown, No 34. i. 1o646.; and 23 d January 0678
the Duke of Lauderdale iaginst the Eartbf Tweedalt, No 3i. p. 6427, where
iacks of teinds clad with sdven years posiession, wre Ibitnd a habile subject of
a possessory judgment. The 6ids er gerifly lei, that a tack of tinds
could afford a possessory jidginent is well as an infeftient, it being 'eal
right, cothplte in fIog nere.; but superseded to decide it, in'regard' two prac-
ticks were alleged, to have fouind the contrary lately, viz. betwixt SirWilliam
Bruce and the 'Laird, of Arnet, (voce TEINDS), aand the Earl 'of Galloway
and Macgdffbck .of RiskV EIxifm; and though it was answered hat was
onlii ~th case betwixt the.-ithliar and the heritor, yet the LoRDs, before an-
swers ordained 'bthem' to be r ced, that they night be as uniform in thpeir
decisions as pbssible; but dth&Wise, there seemed io be no great difficulty in
the question.

V1. Dic. 177. 2 g. Fountainhall, 0. .. . A4

SEC T. VL

Against what Right does it take place ?-lins not contra non valediexs
gre.--If conpetent against an -Action of Warrandice ?-Runs'
against Minors.

;662. 7une 26. ADAMsoNs against, LORD BAxLMERI0.

AtosspssoESy judgment not admitted against an annuaent rfight ich is No
debitum fundi.

**. Di. V. L N3 91. 3tair3

- *~*This case is NQ, 3. P 3346. voce DflToa 8v CREarO&-b.


