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No 39 whether the tenants should be any further liable than for what was in their hands
' the time.of xhe thanon they ordained that to be heard in their own prescnce.

P, Falconer No44 b 24. -

¥ Harcarse’s report of this case is No 23. p. 10633, vSeet. 3. hot.

N K 1695:. February 19.  Grant of Arndilly vagaimt Law of‘ Newton.
NO 40 ~
- . RANKIELER reported Grant of Arndill'y contra Law of Newton., Tuz Lorps

found 1mo, That an infeftment in multures, with seven years possession, gave-
not the benefit of a possessory. judgment, bemg only a servitude, like an infeft-
.ment of annualrent ; 2do, That forty.years possession was not sufficient, with.
out some legal compulsntor unless it were in molendino regio.  But here they
“fixed on the contract that had passed betwixt the parties’ predecessors in 1619, -
and. decemed conform to the quantmes therein contained. - 4 ~

Fol. ch v 2. p 9r. Fountainkall, v. 1. j) 671

- 1698 Fanuary 26 ' STEWART against GRANT of Elchies..

No 41,

A In-a process of abstracted multures, thé defender havmg pleaded a possessory
Judgment upon a tight to his lands: cum molendinis et multuris, in consequence

- of which right he had 2 miln. upon his own ground, and did grind his corns
there above seven years ; it was answered, That thirlage is res meorporca, no
more capable of possession-than annuah'ents or other debtta ﬁmdz THE Lorps
sustained the possessoty Judgmcm

Ful. Dic. v. 2. p. 91. Fountainliali.

] : .
N o *..* See the: particulars of this case voce THIRLAGE.

: : 1706 j‘uly P - HepBURN agaimt RoBErTSON. .
No 42 -
A tack of " Tae prioress of the nunnery of Haddmgton having set a tack of the temds

. teinds held to

have the be- . ©f the lands of Garvald'and Nunraw to Patrick Hepburn, for sundry liferents

;‘:sf;f) :}f ]aug;‘_’ ‘and nineteen years, the right of this tack is assigned by Patrick Hepburn of Nun-
- ment, as fwell raw-to John Hepbum bailie of Swinton; and he pursuing for these teinds,
as an infefta

ment, being a. compearance is made for George Robertson, who had adjudged the tack from
xeal right. Nunraw for his debt, and craved preference, as being seven years- in. possession

by virtue of his adJudxcatlon and so had the benefit of a possessory Judgment‘ B



Alleged Whatever temds constxtuted by infeftment may plcad yet tacks can .
" never be the foundatian *to. ‘afford -the" beilefit of a possessory Judgment that’

- swer; ordained ‘them to be Br

's'm.fs o >mmmv JUDGMENT. - . 164

being only a locatlon, and a, servitude on other men’s lands ; and Stair seems’

to be of this opinion, book 4: tit. 17.- Anrwcred The sathe. teason and analogy
“of law that gives this privilege’ tol infeftments, takes place in tacks, which by
act 17th Parl, 1449, are declared real. nghts ; and it isas fit to punish t the heri-

tor’s negilgence in the one cisé as the other, and to call the authors’in a. reduc-
tion’ ere my right: be’ taken away ; and’ the current pf decxsxons run so; .Ist

December 1676, ‘Home ‘contra Scot, No 37. p. 10641 3 13th July 1636, the

Bishop of Edinburgh ¢ositrd Brown, No 34 p. 10646:3 and 2 3d January 1678,

~ the Duke of Lauderdale agiinst the Earl of Twecdal! No* 31. p. 6427, where.
tacks of iteinds clad with séven years possession, were' “fbimd a habile subject of

~ “a possessory judgment. "~ The Lerds' were gcneraﬂy cleat, that a tack of teinds
" “could afford a possegsory judgment as ‘well as an mfcftment it bemg ‘2" real -

right, complete in Suo. genere “but superseded to decide it, in regatd‘two pric-
ticks were alleged to have found the contrary Iately, viz. betwixt Sir’' William

‘Bruce and the. ‘Laird: of Atnot, (voce TreNps), -and the” Earl ‘of Galloway
and Macguﬁ'ock of Ruskey Ismem; and though it was answered that' was

-enly'i 'the case betwixt the’ #tifular and the heritor, yet thie Lorbs, beforc an-

the guestion, -
Eal ch. .2, -p go Fozmtamball v: 2. p 34@
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, Agamst what nghts dOes 1t take place ?——Rnns not contra- non. vak%fex;
agcre.-——If ‘competent agamst an - Acuon of Warmndme ?--Runs' ‘

~

agamst Mmors.

1662 _7zme 26." ; ADAMSONS ag'azmt LORD BALMERINO.

A,\rossnssonv judgmem not a&m«xtt'ed agamst an annualrent nght, w}nch is

. debitum. fundz. o, .
o " > Fol. Diz’ 0, I\. p 91. Stair,
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*, * Th1s case is Ne 3 p. 3346 voce Dmm& & CREDITOR. '
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oduced, that they might be as umfofm in their
decisions ‘as pes51b1e but othemhse there seemed to be no - great dxﬂiculty in

V' No 4\2.‘
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