COMMON INTEREST.

heir of line ; and if :8ir Janses had foreseen the case as it now stands, that the
secénd daughter would sudceed to the bulk of his estate; worth L. 16,060 year-
ly; and martied to anvther famity not of his name, and that his eldest daughter;
or her daughter, should, by this order of discussion, be excluded from all bene-
fit of his *succession, it could, not be presumed he would have so ordered, but
rather that his youngér daughter should have paid “his debt sut of the tailzied
<state, being but a amall butden out of such an estate, iand so she should have
the remainider 6f the tuilzied estate, and the equal half of the untailzied estate,
- free of burden, and that the pursuer his oye by his dldest daughter with the
Eael of Glencairn, should have the half of his untailzied estate free of burden
also. - - - o IR
Tug "Lorps. found " the: Lady Cardross  as heir of tailzie to- Sir William-her

brother, to-be Hable to pay all the debts in. the foresaid clause in: the-disposition -
By her fsther 16 her brother simply, without the benefit of the order of diseussion;
atd without affecting or exhausting the untailzied. heritable estate; See Tatcgre..

" Pl Dic. v. 1. p. 154.  Stair, v. 2. pi 787,

1-767.__-* Marcﬁ‘s., L ‘,.Gt,owﬂm agéz‘mz» Cowres: =

Joun Cowrt, portioner: of Bothkennar, leaving: bekind him. five - daughters,

atid an heritage about five chialders 6f victual, the.:fotir- sisters take out of the.

ahianedry a brief of division, ‘diteetedito the Sheriff of Stirling ;| which-being-ad-

véeatad te the Levrds, the eldest divighter claimed the matiston -house, yard, and.

oreltdy; fure precipui ¢t Paloné primogeniture ; forithough law had introduced

an-eguslity amiohg female Thieits-portioners, as the Romean haw did. amiongst all
childreti- whetsomever, whether sons: of daughters ;. yet. our lawyers had-given

that preogative t the eldest daughiter, to have the mansion-house, without

divisior., Alsged for the ybaniger sisters, the sald mexim held in towers and.

fortatices; and lariferhouses. o Batondes ;- But this was only a-mean coeuntry:
house; ‘o -l smhall intergst of ‘five chalders of victual little differing from a

terntfe- ditthouse, and thie laww speaking of tarres pimiute could never mean

sueh thatched buildings as-this.. Answered; This house was built for the accom.
modation of the heritor, and Tiot for the labousers ofthe- ground, there being
othef tenarits houses thete #6 dervie the uet of upriculture, s#ud' rim preavdii rustics

pertinentes ; and-is three stories Higly, and dasiabove twenty gass: windows ; and
such buildings cum contignationibus are. ever reputed foxf the. use of the heritors ;.
‘pow simee the use of building howses: W.i’.thbgi‘ﬁkl"ﬂ walls and fosses'aboat them.
(av:in-the time ‘of the old" feudsy is~genatt£l}y.lce'as§'dr ;T}m MDS: found, this -
Yeing the piincipal shessuage on the: groumd; ‘andl there. beidg  other. houses for.

thie eifants, therefore this. ought to:belomg 1o thie-cldebt diughtér and. heir PO
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tioner.  But-omthis arose a sécond 'questiott niere: difficult, ‘whether she ought . -

not to.give some suxisfa;tion, ot-eqnivalent to the rést of the heirs-portioners in-
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lieu thereof, and for that effect both it and the yard should be appretiate and
valued-? It was contended for the younger sisters, that they being founded on
the rule of equality, though for conveniency their elder sister got the house; yet
it was cum onere ; and so all our lawyers, both ancient and late, had determined,
as appears by Regiam Majestatem, lib. 2. cap. 27. No 4. eap. 28. No'3. that
the messuage of a Sockman goes to the eldest, who must satify the fest accor-
ding to its value; and Craig, feud. L.2. D. 14. says, principale messuagium ad primo-
genitam pertinet, pro quo tamen cateris sororibus sarigfuciet ; and.Stair, lib: 3-
tit. 4. seems to incline to this opinion ; and so does Sir-George Mackenzie, and
my Lord Whitelaw’s notes on him, p. 249. that though -indivisible-rights go to
the eldest, yet it is with the burden of some compensation therefor; and so
Voet, in his Commentary -ad digest.:in his digressions de ifeudis, No “84. lays
down some rules for this; and Vinnius, guest.  select. tit. 1. cap. ‘35. treating
about dividing 'the heritage among brethren judicio familie erciscunde tells,
where a whole house is adjudged to one, because .it-cannot be commodiously
divided, it must be valued, and he whose share preponders is condemned in a

_-sum to be given to the rest, to preserve an entire equality. Adnswered, This

would make it no favour at all ‘to the eldest, if she got the house, but withal
behoved: to pay in its price to the rest ; for in sundry small baro ses it.is known

-the house is near to the value of the property of the lands; and it is confessed

an all hands, that there is no compensation given for honours, jurisdictions, and
superiorities, which, as jura indivisibilia et regalia, go to the eldest 5 and there
is no exception from this but only in the case of feu-duties, which can be easily
divided ; and though this has occurred an hundred times in Scotland, yet it can-
not be shewn wherever the youngest sisters either craved or got any thing for
the eldest .sister’s possessing the mansion-house ; and particularly among the
heirs-portioners of Nicolson of Camock, it was not so much as dreamed of to
be demanded ; and though some of our lawyers have differed, yet they can ad-
duce no decision to fortify their opinion.——THaE J.orps.found no compensation
due. Then remained the third question anent the yard, whether it,.as a conse-
guence and pendicle, followed the house.  Some thought .if it. could afford any
considerable rent, it might be valued and divided ; but this was not decided at
this time. My.Lord Chancellor, on the occasion of this.process, said, he .thought

-it the interest-of the nation, that an act.of Parliament.were made, taking away
~the succession of female heirs. portioners, :and that- the eldest sister have it with-

out division, and only with portions.to the younger sisters.

‘1768, Fune10. The eldest daughter cor-itending :to ‘have the yard and
orchard as a necessary pendicle of the house, which was found to belong to her;

and it being alfeged, that this was beyond the common yards belonging to coun-

try houses, and consisted of sundry acres, set with near a hundred fruit trees,
and inclosed either with stake and rice, or a quickset hedge, and paying a con-

siderable rent yearly ; and the heritage being but small, to give her the orchard
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was to break all the rules of equality introduced by law amongst sisters heirs-
; 'portxoners, and to give hér ‘néhr the half of the: herrtage, ‘to'the ‘prejudice of her
four sisters ; and” what if'such a Tittle feuar should inclose and plant a great past
‘of his land for the more im rovement, there is neithef law-nor reason that-the
‘eldest should cfaxm all that to herself. ——Tue Lorps, before-answer; allowed a
COI]JUI]Ct probatlon both as to"thé value and extent of this orchard ; which con-

ing to be adwsed this day, it dppeared that there was includéd “in this orchard .
two roads and 35 faIls of ground and it being in- Sm'hng carse, where yards .
‘afford much proﬁt it would some years yield 2 50 merks foi'.the friit, and some- -
thmg also for the grass, and other years 100 merks oxﬂy, and that it Iy contigtious -

‘to the flouse, and’ CﬂVll’OIlC(I the same on' two sides,.——TxE Lorps found, that
..thls yard ’beﬁoved to follow tﬁe fiouse and to bclong ,to,the eldest daughter s Jure

przmogemtum’ but being of a value far above what such.a house or small heti- -
~‘tage required, (which needed ‘only a garden of pot-herbs-for the kitchen), they- -

found that ‘the other. sxsters ou.gh,t to get a recompense and satlsfacnon for their

rnot tafce in exther the hlgh;est or‘the lowest rcnt seemg frmt is @ most-casual
uncertain rent of' any others; they fixed its yearly/ rent at L. 5 Sterfing, and put
the price of ten years purcﬁa

‘to L. 50 Sterlmg, and modified L. 12 Scots yearnyor a gardeners house, inde

L. %3 Scots in all; and ordained the eldest 'sister to pay. in this -yearly to her -

youngcr <1stcrs, deductmg hcr own shate. and pmportion ou: of the whole. - -

1708. Fune24. ———-In the cause; mentioned Ioth ‘current; between Cowies -

heirs-portioners, .the eldest having reclaimed by bill, that it was a contradiction

in_ adjecto to’ find:she_had tight to thesorchard,:as a ‘onsequent of the-mansion- .

house by her, prlmogemture, and. yet with the other hand to take it from her,
'by burdemng it'with-a recompénse ‘to -the yormger sisters 5 and ~thdt the case
concerned the WhoIé heirs- -portioners in < Scotfanc}‘ and 4t was. never- hitherto
cqntmvetted b\it the eldest got the” ‘yard as well as the house ~as ‘her: plain’ due
an(l rerogatlve -and the same reason entitling her to ‘the house, by the same
foun ation. of law; the yard:goes as a necessary concomitant; and was so found
i, t“he case: of 1iines of Dunoon *.* dnswered, That this being- a mean heritage
of ﬁve chalders of “victual, .quid juris if he"had inclosed.the ‘whole into a fruit
orchard ? and, by . the same rule, the elder sister might claim parks and inclo-
sure$ adjacent to the house,” which was never pretended ;- but only-jura indivisi-

bilia, as jurisdictions and stperiorities; and recompenses were sustained both in -

Pump}xerston s case*; and that of WAdding’s *; and both Craig and Stdir incline to
thas opxmon 5 and seeing fruit orchards - pay vicarage-teind; -they are: ccrtamly

intér pr’ctdza rustica, and so cannet follow the-housé, especially seeing a nineteen -

years tack is offered of this yard,at 2co merks?er annum.——THE Lorbs, by a
scrimp plurality, altered the former interlocutor, and tound the whole orchard

belonged to the eldest sister, without any recompense to be given by her to therest, -

* See Hrir PortionEr,

-~

se upon the orchard at that rent; which éxtended. :

No 7.
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1708. Fuly 21.——]Janet Cowxe the eldest helr-yortxoner of Bothkennar,
mentioned 24th June 1708, desiring the Lorps (by a bill given in) to appoint
one of their number, or the Sheriff of Stirling, to divide the land betwixt the

three sisters and her; and seeing the Lorps had given her the mansion-house
and orchard, it was consequential, that the lands lying most. conuguous -and

ewest should be adjudged to her, but so, that if their quality. were better than
the rest, consideration should be had thereof, and for that effect the ground
should be visited and perambulate, and witnesses examined on the rent, value,
quantity, and quality of the land, conform to the words of the law, § 4. 5. Instit.
de offic. judic. L. 21. D. com. divid. Some of the Lorps. started, that there was
no law nor act of Parliament empowering the Lords to divide among co-helrs,
who possessed all pro indiviso. Others thought, that though the dividing of
commonties and runrig lands had special acts about them, yet heirs- -portioners
needed not, seeing there was an ancient brieve in use amongst us for that effect,
called the brieve of division, by which each heir-portioner got their share,
Tue Lorps demurred as to their power. The petitioner had another desire, that
she, as the eldest sister, might have the custody and keeping of the writs and
evidents of the lands, on her obligement to_make them forthcommg to the rest,
or to give them transumpts when they needed them, as has been oft decided,
and particularly, 17th July 1638, Denham contra Denham No 1. p. 2447
This part the Lorps thought reasonable. -
Ful. Dic. v. 1. p. 154. Fountainball, v. 2. p. 355. 441. 444. & 456.

e —

1711.  December 25. GEORGE STEVENSON against DR Prrcairn.,

Sir ARrcHIBALD STEVENSON, doctor of medicine, being doubtful of his son
George’s management, and he having offended him, by marrying without his
consent, he makes a tailzie of his houses and bonds, whereby he constitutes his

son only liferenter, and his bairns fiars, and failing thereof, substitutes Dr Pit-

cairn, and his children by his daughter Elisabeth, and gives the custody of the
writs to the Doctor, to be delivered at the sight of Mr John Buchanan and others,
The debtors shunning to pay the annualrents to George, he pursues the Doctor for
exhibition and delivery, who allegcd No delivery, for you may give them up
for a small thing to the debtors, in prejudice of me, the substitute ; but I am
willing to concur with you in the discharge, and if any refuse keeping the mo-
ney any longer, I shall make the bond forthcoming on the re-employing the
money, and securing it in the terms of the tailzie. Answered, The writs are
absolutely mine, in so far as I have the liferent, and my bairns the fee, to whom
1 am administrator of the law ; and they being five in number, you, the substi-



