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" Tue Lorps ordamed Mr GeOrge to mstruc‘t so far as he could the cause one-
Tous, reserving to themselves how far it should operate.

Fol. Dic. v. 2. p 253 Stazr . 2. P 773,

———— I ety | .

1694. December 19". Tromas MERCER against WALTER DALGARDNo. _
‘ Tue LorDs ‘found that the bond bemg taken to the Wlfe in liferent, the hus-

band could not discharge it; and though it was alleged, that it was donatio inter
wirum et uxorem, yet the Lorps finding it ‘quadrated exactly with the sum pro-

vided to her in her contract-of marriage, though it did not relate thereto nor
bear to be in specific implement thereof, they presumed it was in satisfaction
of that obllgement unless they offer to prove it was fulﬁlled aliunde.

1695 -Fanuary. 16 —In this case it came to be debated, if a step-son receiv-
ing right from his step-father, was to be reputed such a conjunct person, in the
terms-of the act of Parliament 16271, as to be obliged to prove the onerous eause.
of his disposition ? Though there uses to be small amity betwixt such relations,
yet the Lorps thought them conjunct persons; for they could not marry, nor
be witnesses nor judges for one another.

Fol, Dic. v. 2. p. 254. Fountamﬁall 2. 1. p. 652 & 659.

06. f}’anuary 24. - WiLsow agaz’n.rt Loxm SALINE.

A SECOND disposﬁzlon of thc same subject to a conjunct and confident person,
first completed by infeftment, bearing onerous causes in general, proves not its
~ marrative against the first disponee ; and a bond for a large sum of money of
the same date with the disposition, but not referring to it, found no instruction
of the onerous cause ; for both, probably, were meant as donations ; and if the:
first disponee was preferable, the second disponee could have it in his power to
prefer himself ex. post facto, by giving a valuable consideration, which -he would.
do by discharging the bond.

Fol. Dic., . 2. p. 253

L Thxs case is No 67. P- 942, voce Bankruer.

y . -

170%. December 5. .
- Isopzr M‘Lierik, relict of THoMas GLEN aguinst James GLeN Merchant in
Edinburgh.

I~ the reduction at ‘the instance of Isobel M‘Ltene against James Glen, for
reducing his adjudication of a'tenement in the Canongate belongmg to the
‘deceased Thomas -Glen' the ‘pursuet’s husband; upon this ground, That the

“Vor. XXIX, 69 O 1
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bond whereupen the adjudication. proceeded.. being granted; by the defupst to
James Glen his brother a con;unct person; for.the, sum. of 3000, merks (ten
times more than James was warth) payable ab@ut five weeks after the date, and
adjudxcatxon thereon led instantly after the term of payment ; it was reduci-
able upon the act of Parliament 1621, as gratuitous and granted in fraudem of
the pursuer, who was her_husband’s creditor ab apte by her contract of mar-
riage. - - '

Answered for, ;he defender, That, he ought to be assailzied from the reason of
I'CdUCtIOI] because,‘ 1mo, The act of Parhamep; 1621 re,latgs not to bonds, but
only to dlSHOSlUOﬂS assxgnatmn;,, &c. “angd sygh correctory.statuigs being, stric-
Izmmz Jum, are not 1q be;extended, beyongl, the wards, thezeof,. June 28th 1663,
Montelth carztm A,nderson, No.444. P- 125555 240, Albgit the act. could be, ex+
tended, yet seeing.! the bond whereupon the .adjudication followed, bears foy
borrowed money, t there is no necessity Further to prove the onerous cause there-
of,.January. 22d.1630, Hop-Pringle contra Ker, No.440: p.-12553.; for.tore-
quire the cause. of bonds of borrowed money to .be. otherwise instructed than
by the narrative, would ruin all.commerce between near relations ; seeing there
would be the same reason for obliging: to prove the- onerous cause of a bond
produced as an.instruction of  the onerosity of another, as to prove the cause of
that other, and so in infinitum ; and there is frequently borrowing and lending
without witnesses, and borrowing of money is not.probable by witnesses.

Replzed for the pmsuer‘ The act of Parliament reduceth all fraudulent alie-
nations in general, so that to restrict it to dispositions and assignations specially
mentioned, as the more ordinary sort of conveyances were fraudem facere legi,
et captare verba, without noticing the scope and meaning thereof. Were it not
absurd to.allow a conjunct and confident person receiver of a bond, by adjudg-
Ing thereon the next day, carry to off the bankrupt’s estate ; and yet to annul
all other deeds without an adequate onerous: cause;? ‘this were to pave a way to.
bankrupts for effectually defrauding their creditors. 2do, The difficulty of
proving the onerous cause of the bond is not so.great as represented ; for if the
money was truly lent, it may be instructed by- antecedent bargains betwixt the
conjunct persens j or that the defender uplifted sa ‘much money frem another.
hand, and took bond for it from Thomas Glen, whereas it is notour, that jthe
defender was never capablg to lend such a sum, nor was ever master of 1co,
far less of 3000 merks.; and the small time betwixt the date and term of pay-
ment of the bond, with the hasty leading of adJudxcatlon thereon, do clearly
argue a deceitful design to carry off the lands in prejudice of lawful creditors.
3tio, Decisions are strictly to be interpreted, being founded on specialities and
matters of fact to which they are adapted ; and there is a difference betwixt a.
Nay, have not the Lorps
sometimes receded even from old customs, for preventmg 1nconvemenc1es D quia:
quod conjectura credebutur prodesse, postea. mwmwr inutjje.

Tae LORDS, in respect the bond on which James Glen’s adjudication was led.!
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was for 2 considetable sum, payable in five weeks time, #nd ‘the adjudication
was suddenly led, found Isobel M‘Lietie’s reason of reductiéh’on the act 1621
relevant, unless‘Glen instruct the onerots cause of the bond.

Fol, Dic.w. 2. p. 251.  ‘Forbes, p. 202.

. % Foutitainhall reports ‘this case :
Lorp PoLrock ‘reported ‘paor Isobel Macleirie contria ]amés'Clen mérchant in

Edinburgh. Tsobel being ‘creditor by her contract of martiage to, umquhile
Thomas Glen, Her husband, in the liferent of some lands, ‘atid having ‘adjudg-

ed:; ‘in her pursuit ‘for mails ‘and dutles, ]ames ‘Glen, ‘her ‘husband’s Brothier,

compears, and craves to be preferred on a prior adjrrdrcatidn led by him; a-
gainst which she repeated a reduction on the act of Parliament 1621, that the
ground of his debt being a bond for 3000 merks ‘granted by her husband to the
said Jaines, his'own brother, its narrative did fot instriuct the ‘onerous cause,
being inter conjunctas personas, unless it were fortified and ddminicalated ali-
wnde. . Answered, This case fell not under the act of Parliament 1621, which
extends only toalienations, ‘dispositions and assignations, and made ro mentxon
of beunds; and being a correctory law, cannot be extended e cisic in cdsum,
though it were ex mgjoritate rationis, otherwise this would lay an embargo on
all relations from commetrce, dealing or trading with one anether ; and esto o6-
ther bonds precepts or tickets were produced to astruct the anterior 'onerois
cause of this bond, they might be still quarrelled as not probative, and a fur-
ther adminiculation might be demanded for them, and there should be fio pe-
riod where to sist, but daretur pragressus in infinitum ; @nd the Lords have found
. such bonds probative by their own narrative, without farther, ihou'%g'ﬁ betwixt
brethren, 22d January 1630, Hope Pringle contra Ker, No 440. p. 12553.; and
28th June 1665, Monteith contra Anderson, No 444- p- 12555. Replied, This
seems to be new doctrine, that one brotirer m‘éty grant bond to another, and it
shall be probative by itself, to the prejudice of other creditors; and yet if he
give him an assignation and disposition to his lands, that is confest on all hands
will not be probative per se ; whereas there is no imaginable disparity, seeing
the bond becomes the foundation of an adjudication that carries away the
lands, and is a judicial assignation falling as much under the very letter of the
act of Parliament as voluntary assignations do. 2do, This way of interpreta-
tion is fallacious and fraudulent; it is verba legis captare, sed mentem ani-
mamque ejus non attendere, for all our lawyers extend it to bonds, as Sir
George M'Kenzie in his Observations on that act, where he obviates this very

objection, that in correctoriis non est locus extensioni, and answers that in materia

Javorabile extensions are allowed from the principles of natural reason; 4rd

Stair, lib. 1. tit. g, is of the same opinion ; otherwise we should lay down a

very compendious method to cheat creditors, if the narrative of bonds betwixt

so near relations were sxmply probatwe without any further. It is true, if a
2 6y O 2
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tract of correspondence in merchandise be instructed betwixt two brethren, it
might go far to sustain such bonds, as the result of their balance of trade; but
here this bond is loaded with much ground of suspicion and collusion, for it is
granted to one who never had 500 merks to lend, and made payable in a month
after its date, and instantly an adjudication is led thereon; and he cannot in-
struct, that he had any such equivalent lying in other hands before; or acquir-
ed it by his industry, or by way of tocher, gift or succession, and lent it on
this bond ; in which case there had been some pretence to susiain it; but he
being iucapable to say any thing of this kind, the bond is most fraudulent and
suspect ; and the decisions adduced are altogether different from this case ; and
although they were una birundo non facit ver ; and Stair requires a frequent
tract and current of uniform decisions; and Justinian expresses it well, quod
in initio credebatur prodesse id postea invenitur inutile. THE Lorps thought
there might be cases where bonds among relations might prove, it dealings in

. commerce appeared ; but in this case found the narrative in James Glen’s bond

not probative, except it were by other evidences and documents astrusted and
adminiculated. The said James objected. against her right, that she could not
enter to her jointure, because though her husband has been several years a..
broad, yet non constas that he is dead. nswered, She produced several-letters, .
asserting that he was dead; and in such cases she could adduce no more ; 5 and

this has often been sustained by the Logrps; as on the 18th February 1670, ‘
Laurie contra Sir John Drummond, Div. 5. 4. £.; z5th- July 1677, French
contra The Earl of Wewyss, Ismem; and 7th December 1678, Sands contra
Her Tenants, IBipeM, where the being seven years in Barbadoes without any
word from him, presumed him dead, baving turned Buccanier. This second
point not being fully debated, was not decided at this time.

FEountainball, v, 2. p. 400,

1711, February22:.  JonN RuLE against- ANDREW PUrDIE: .-

James Rogison, merchant in Dumfries; grantsa bond to John Rule there for -
L. 800:Scots, who thereon adjudges-some houses belonging to Robison. After:
the. bond, but-prior-to the adjudication, James dispones these houses to his bro-"
ther, and he conveys them to Andrew Purdie, his. nephew. A competition a-
rises for the mails and dutiesof the tenements, betwixt Rule and Purdie. Rule
repeats a reduction on the act of Parliament 1621, that Purdie’s authoi’s right
is from a brother, and to-a nephew, and so being inter comjunctss can never
prove its onerous cause, to the prejudice of Rul¢, whose debt was contracied
long before the said simulate disposition. Answered, The narrative of the dis-
position, it:is-confessed, cannot per se prove its onerous cause ; but for astruct-
ing thereof, he produces bonds- granted by James Robison to his brother John,



