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sententiam dicant wheir they had once aecepted and that there was not Jocws -

. penitentie ; but that law could not compel Sir William to concur Wuh the o-
~ ther three in their sentiment, but only to give out his determination as he was

persuaded to be justiin his own conscience 3 so the Lowrps “granted letters of -
horning against him to this effect, that he might give his op'mion as to the
claim and controverted points, bm nowise to oblige hun to _]om with the other
three in their decision, unless he thought it just.

The Lords of Session, and all other judges, are bound impertiri Qﬁc‘lum suum,
and to decern when required by the partles 5 and by the same rule arblters aca-
cepting-are tied to do the same. P

. - Founmz'nball, v. 2. p.'i63. ‘

1708. yanaary 31. . o fo . )
HamiLton of Bangour agazmt LORD and LADY ORMISToN.

THE Lorps sustalued a bond although - the party did therem bmd his hens
and successors, but not himself, that subtilty of the common law having been
repudiated by the latter constitutions, as a mere nicety. b

Fol. Dic. v. 2. p. 5. Feuntainhall.

*_* This case is No 118. p. 5909, voce HussaND AND WIFE,-

3768. Fuly 6. Mr GrorcE SKEEN againit The Lamp of SKEF.N’.‘

Mr GEORGE SKEEN of Robslaw, by a petltlon, represents, that a difference
having emerged betwixt the Laird of Skeen and him about the. succession to
Sir George Skeen of Fintray ; and they having submitted to arbiters, who ac-
cepted and agreed on the tenor of their decreet-arbitral, but one of them was
dissuaded to sign by Skeen’s influence ; therefore craved horning against them
to gwe out their decreet in what terms they pleased, without prescribing or
imposing on their judgment any manner of way. Answered, Whete arbiters
had not clearness, the Lords could not compel them; and they were willing,
seeing both parties did not acquiesce, to let the submission’ expire. Replied

_That submissions were ab initio before acceptance 'volzmmtz.r, but after it neces-

sitatis ; and as.the Lords used to give compulsltors against witnesses to compear.
before them for clearing points in controversy, so, to make submissions effec.
tual ad sopiendas lites, they have been in use likewise to forcé them to emxt
their decreet-arbitral, but so as to leave them to God and a good conscience in
their determination ; and so they did lately, Jerviswood, No tz. p. 9435 in -
ordeunfr Sir leham Brnce ~one of the arbiters, to-give. hlS opinion "in what
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terms he pleased THE Lo&ns mcl;ne,d to grant 1!;, but had no occasxoq, Jn re-

gard the parties agreed among themselves,

- Fountginkall, v. 2. p: 449,

1725. February 3

WILLIAM Hurron and ‘the¢ CREDITORS of THOMAS WI-IITE agam.rt JAMES GRAY '

Wnter to the ngnet

’THOMAS WHITE elder dxsponedto -his son in hls contract of marriage: certain

lands and tenements, with the burden of his son’s paying to Elizabeth White

his eldest daughter of the first matnage 3000 merks 5 and this burden was re-
peated in the procuratory of resignation and precept of sasine upon which the.
son was infeft. The 30007 merks were assigned by the daughter and the creditors
of the assngnee having ad_;udged they craved preference to the creditors of the
son, -upon this ground, that the burden was real, not. only by the conception of
the clause, but from its being repeated m the ptecuratory and precept, upon
which the son’s infeftment was taken.

It was answered, . That the clause: being only thh the bmden of payment,-it-
- could have rio stronger effect, than if the son, by the quality of the right, had.
obliged himself to pay-; and. therefore though it was mserted in the procuratory*

and precept, yet it was no real burden. -

Tuz Lorps found, that ‘the obligation on Thomas - thte younger to pay-

3000 merks to his sister Elizabeth was only personal.

Reporter, Lord Cullem ) Act. H, Dalrpple. sen. Alt CI:. Bmmng. Clcrk, Maclmzz}
- ‘ ) S Edgarpr@

;7 51, X jzm;{ary 29, »HENRY ALLaN again.rtﬂthe ﬁine’sdﬂbvoe;{'fz c o

) HENRY ALLAN WIltCl‘ in Edmburgh was cautloner for James Lord Balmermo,
ina consxderable sum, whxch he was oblxged to pay, together W1th the mterest
due thereon, and with L. 7 of expense of d111gence used agamst—ham ThIS

payment was made after the principal debtor’s death and after 2 forfelture n-

curred by his brother and heir Arthur Lord Jialmermq )

‘Mr Allan c1a1med upon the Lord Balmermos estate.. for the sums paxd byi
him, : h
Answered, His claim can only be sustamed for the prmc1pa1 and mterest :

- but with regard to the expenses recovered. ;against him out of the penalty in-
~which he was bound, it is enaeted ¢ that no decree shall be made for any sum:
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